| C ak 029) -20 pgz 
American 

Journal of 29 
International 


Law 


January 2002 
Vol. 96 No. 1 





Published by 


The American Society of International Law 


The Singapore Journal of International & 
Comparative Law 


Pieri e A leading journal with emphasis on 


ARATE TAS legal issues affecting the Asia- 
DUSREPHIONS INNORLDPUBUIC ORDER Pacific region 
Published out of Singapore, a 
meeting-point of Western and 
Eastern traditions and a forum for 
diverse views on international and 
comparative law 


Article Index, Sample Articles and Other Information Available at 
http://law.nus.edu.sg/sjici or email lawsjicl@nus.edu.sg 


The Singapore Journal of Legal Studies 


Formerly, the Malaya Law Review 
ahrgapore jogral 
ef lopai saraki 
' In its 5" decade of publication, the 
journal is one of the oldest in the 


British Commonwealth 


Focuses on legal developments in 
Singapore, the Commonwealth, the 
Asia-Pacific and the Englis h- 
speaking world 


Article Index, Sample Articles and Other Information Available at 
http: / /law.nus.edu.sg/sjls or email lawsjls@nus.edu.sg 


i Ths Singapore Journal of International and Comparative Law (SJICL) and the Singapore Journal of 
ew Legal Studies (SJLS) are publications of the Faculty of Law, National University of Singapore. 
Enquiries on subscription and contribution may be sent either to the email addresses or to: 


Faculty of Law, 13 Law Link, National University of Singapore, Singapore 117590 
Tel: (65) 874 3102; Fax: (65) 779 0979 








AMERICAN JOURNAL 
| _ OF | 
INTERNATIONAL LAW 


VOL. 96 January 2002 NO. 1 


CONTENTS 
s 4 PAGE 
Symposium: The Boundaries of the WTO 
: Edited by José E. Alvarez 
From their practical and scholarly vantages, the contributors to this symposium 


consider whether the scope of the actions of the World Trade Organization 
should encompass certain “nontrade” issues such as environmental protection 


and labor rights. F 
Foreword José E. Alvarez 1 
aho Linkages David W. Leebron 5 
a Triangulating the World Trade Organization ` Steve Charnovitz 28 


It’s a Question of Market Access , 
_ Kyle Bagwell, Petros C. Mavroidis, and Robert W. Staiger 56 


Institutional Linkage: Transcending “Trade and...” Joel P. Trachiman 77 
From Politics to Technocracy—and Back Again: The Fate of 

the Multilateral Trading Regime Robert Howse 94 
Afterword: The Linkage Problem—-Comments on Five Texts John H. Jackson 118 
Afterword: The Question of Linkage Jagdish Bhagwati 126 
Afterword: The “Trade and...” Conundrum—A Commentary Debra P. Steger 135 
The WTO as Linkage Machine José E. Alvarez 146 

.. Notes and Comments 
Monroe Leigh (1919-2001) Stephen M. Schwebel 159 
Current Developments 





“The International Boundary Treaty” (Treaty of Jeddah) Concluded 
Between the Kingdom of Saudi Arabia and the Yemeni Republic ; 
on June 12, 2000 Askar Halwan Al-Enazy 161 


The Third Summit of the Americas and the Thirty-first Session i 
of the OAS General Assembly ~ Enrique Lagos and Timothy D. Rudy 173 


The Fifty-seventh Session of the UN Commission on Human Rights. 
Michael J. Dennis 181 


International Decisions Edited by Bernard H. Oxman 
Maritime Delimitation and Territorial Questions Between Qatar and Bahrain (Glen Plant) 198 
International Court of Justice judgment on sovereignty over disputed territory and 
delimitation of a single maritime boundary 


LaC-and (William J. Aceves) 
“nternational Court of Justice judgment on duty to inform detained persons of their 
tight to consular assistance and on legal effect of provisional measures 

The *Grand Prince” (Bernard H. Oxman and Vincent P. Bantz) 
-nternational Tribunal for the Law of the Sea decision on requirement that application 
sor prompt release of a vessel be brought by or on behalf of the flag state 

PreccsenElektra AG v. Schleswag AG (Dominik Thieme and Beate Rudolf) 
Suropean Court of Justice review of a German law requiring purchase at prices ex- 
ceeding market value of electricity generated from renewable sources 

Niyerteze v. Public Prosecutor (Luc Reydams) 
Swiss military trial of former Rwanda town mayor accused of war crimes for inciting 
murder of civilians in Rwanda 


Contemporary Practice of the United States Relating to International Law __ 
Edited by Sean D. Murphy 
Ter-érist Attacks on World Trade Center and Pentagon 
Corzentions on the Suppression of Terrorist Bombings and on Financing 
Deperiment of State Legal Analysis of 1994 Genocide in Rwanda 
Stax Department Discretion to Espouse 


Recer- Books on International Law Edited by Richard B. Bilder 
Boe Reviews 
Marks, Susan. The Riddle of All Constitutions: International Law, Democracy, and the 
Critique of Ideology, Fox, Gregory H., and Brad R. Roth (eds.) Democratic Gover- 
nance and International Law (Richard Falk) 
` Selton, Dinah (ed.). International Crimes, Peace, and Human Rights: The Role of the 
International Criminal Court; Politi, Mauro, and Giuseppe Nesi (eds.). The Rome 
Statute of the International Criminal Court: A Challenge to Impunity (Reed Brody) 
Morton, Jeffrey S. The International Law Commission of the United Nations (Robert 
Rosenstock) 
Kittrie, Nicholas N. Rebels with a Cause: The Minds and Morality of Political Offenders 
{Michael P. Scharf) 
Walker, George K. The Tanker War, 1980-88: Law and Polic) (Jane G. Dalton) 
Eell, Christine. Peace Agreements and Human Rights (Julie Mertus) 
Bri=fer Notice 
Gook, Peter J., and Chris M. Carleton (eds.). Continental Shelf Limits: The Scien- 
lific and Legal Interface (Ian Brownlie) 
Boaks Received 


Inter=ational Legal Materials. Contents, Vol. XL, No. 6 (November 2001) 


210 


219 


225 


231 


237 
255 
258 
262 





BOARD OF EDITORS 
Editors in Chief 


1 JONATHAN I. CHARNEY 
Vanderbilt University Law School 


JOSE E. ALVAREZ 
Columbia University School of Law 
DAVID J. BEDERMAN 
Emory University School of Law 
DANIEL BODANSKY 
University of Washington 
School of Law 
CHARLES N. BROWER 
The Hague, Netherlands 
Davip D. CARON 
University of California at Berkeley 
School of Law 
HILARY CHARLESWORTH 
Australian National University 
CHRISTINE M. CHINKIN 
London School of Economics 
JOHN R. CROOK 
Washington, D.C. 
LORI FISLER DAMROSCH 
Columbia University School of Law 
JOAN FITZPATRICK 
University of Washington 
School of Law 
ROBERT E. HUDEG 
Fletcher School of Law and Diplomacy 
BENEDICT KINGSBURY 
New York University School of Law 


W. MICHAEL REISMAN 
Yale Law School 


FREDERIC L. KIRGIS 
Washington and Lee University 
School of Law 
HAROLD HONGJU KOH 
Yale Law School 
MICHAEL J. MATHESON 
Washington, D.C. 
SEAN D. MURPHY f 
The George Washington University 
Law School 
BERNARD H. OXMAN 
University of Miami School of Law 
STEVEN R. RATNER 
University of Texas 
School of Law 
BETH A. SIMMONS 
University of California at Berkeley 
ANNE-MARIE SLAUGHTER 
Harvard Law School 


JOEL P. TRACHTMAN 


Fletcher School of Law and Diplomacy 


PETER D. TROOBOFF 
Washington, D.C. 

RUTH WEDGWOOD 
Yale Law School 


CHARLOTTE Ku, ex officio 


Honorary Editors 


GEORGE H. ALDRICH 

The Hague, Netherlands 
RICHARD B. BILDER 

University of Wisconsin Law School 
THOMAS BUERGENTHAL 

The Hague, Netherlands 
` RICHARD A. FALK 
. , Princeton University 

Tom]. FARER 

_ . ’ University of Denver 
& Graduate School of International Studies 
THOMAS M. FRANCK 
+. New York University School of Law 
"7. LOUIS HENKIN 

Columbia University School of Law 
JOHN H. JACKSON 

. Georgetown University Law Center 

ANDREAS F. LOWENFELD 

New York University. School of Law 
THEODOR MERON 

The Hague, Netherlands 


Senior Associate Editor 

ANNA ASCHER 
Managing Editor 
CARA M. SMITH 


Covey T. OLIVER 
Easton, Md. 
SEYMOUR J. RUBIN 
Washington College of Law 
The American University 
OSCAR SCHACHTER 
Columbia University School of Law 
STEPHEN M. SCHWEBEL 
Washington, D.C. 
LOUIS B. SOHN 
The George Washington University 
Law School 
ERIC STEIN 
University of Michigan Law School 
DETLEV F. VAGTS 
Harvard Law School 
BURNS H. WESTON 
University of Iowa, College of Law 


Associate Editor 
STEPHEN SCHER 


Assistant Editor Emerita 
ELEANOR H. FINCH 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


Tke American Society of International Law was organized in 1906 “to foster the study of inter- 
natioral law and to promote the establishment and maintenance of international relations on the 
basis cz law and justice.” Society membership is open to all persons of whatever nationality and pro- 
fessiom who are interested in its objectives. Dues are: regular, $150; special category, $100; new 
professonal, $75; retired, $100; student, $25. Sustaining Memberships—contributing ($250) and 
patron: ($10,000)—are also available. Corporations may join ASIL as institutional members ($2,000). 
The S=ciety is incorporated by Act of Congress approved September 20, 1950 (64 Stat. 869). 


OFFICERS OF THE SOCIETY, 2001-2002 


Honorem President 0.0.00. ccc cece VET aera heron thie Adie. WA E OE EE THOMAS BUERGENTHAL 
PVCS Bae ch an ts ara ssa ya ra, EE ede a ot E A te 6, OE e E ta EE a a ES ARTHUR W. ROVINE 
Presidea Elect 5. seca teva tite a heute wine dao sak be ete aoe deat she aer a aa Pde y yS ele Wal Weove eee aie wes ANNE-MARIE SLAUGHTER 
Vice Praden 6 oR SR EE ORS Ge Rt RE EES JAMES H. CARTER, DORINDA DALLMEYER, JOHN GAMBLE 
Execut&z Vice President and Executive Director... 2.0... c cece nent ences CHARLOTTE KU 


Pazi Presidents: CHARLES N. BROWER, THOMAS M. FRANCK, LOUIS HENKIN, MONROE LEIGH, COVEY T. OLIVER, 
WELIAM D. ROGERS, OSCAR SCHACHTER, LOUIS B. SOHN, PETER D. TROOBOFF, EDITH BROWN WEISS 


Herorary Vice Presidents: CHARLES N. BROWER, THOMAS M. FRANCK, EDITH BROWN WEISS 


Co-easellors: RICHARD B. BILDER, IAN BROWNLIE, HILARY CHARLESWORTH, LORI F. DAMROSCH, CONRAD HARPER, 
Riv. E. HAUSER, ROSALYN HIGGINS, JOHN H. JACKSON, MARTTI KOSKENNIEMI, VIRGINIA A. LEARY, ANDREAS F. 
LGVENFELD, MICHAEL J. MATHESON, JOHN NORTON MOORE, VED P. NANDA, JUSTICE SANDRA Day O’ CONNOR, 
W. THICHAEL REISMAN, ELLIOT L. RICHARDSON, SEYMOUR J. RUBIN, STEPHEN M. SCHWEBEL, JEROME SHESTACK, 
ER€ STEIN, PAUL C. SZASZ, CHRISTOPHER WEERAMANTRY, EDWIN D. WILLIAMSON, JUDGE DIANE P. WOOD 


SCH ELA. Ws cis E cog fee Suess S oto av Racca oor a io dye We T seLeON epee A tee ate SRE eee FREDERIC L. KIRGIS 
Treast T een e ena Eva ie os VN big Be a WES 35 Rie a a EA ae aaa B13 ones A BASS JOSEPH GUTTENTAG 
Assista e L reassure Abe SES hae LR A a e E aa a e ORO o aaa ea e E Bs EE NANCY PERKINS 
PATRONS OF THE SOCIETY 
GERALT AKSEN JOHN KING GAMBLE HERMAN PHLEGER* 
ARTHUE R. ALBRECHT JOHN LAWRENCE HARGROVE W. MICHAEL REISMAN 
TEYMCLR A. ALIREZA VICTORIA M. HARIRI Davis R. ROBINSON 
FRANK £. BAUMAN RITA E. HAUSER WILLIAM D. ROGERS 
MRS. RICHARD BAXTER JOHN N. HAZARD* ARTHUR W. ROVINE 
JOHN & BOYD KEITH HIGHET® SEYMOUR J. RUBIN 
CHARLES N. BROWER HOWARD M. HOLTZMANN OSCAR SCHACHTER 
IAN BRTWNLIE CHARLES A. HUNNICUTT STEPHEN M. SCHWEBEL 
JAMES i~. CARTER RICHARD A. JOHNSON ` ANNE-MARIE SLAUGHTER 
ANTHG2y D’AMATO SUSAN L. KARAMANIAN EARL A. SNYDER 
ARTHUE. H. DEAN’ FREDERIC L. KIRGIS JOHNR. STEVENSON* 
ELI WH TNEY DEBEVOISE II CHARLOTTE KU ENRIQUE P. SYQUIA 
SARAH WHITCRAFT DEFORD’ ELIHU LAUTERPACHT GENEVIEVE E. TILLAR* 
DONALD FRANCIS DONOVAN Roy S. LEE PETER D. TROOBOFF 
EDWAE® DUMBAULD® MRS. RICHARD LILLICH ` DETLEV F. VAGTS 
RICHARD W. EDWARDS, JR. BRUNSON MACCHESNEY* JILL MCCLANAHAN WATSON 
ALON? =. EVANS" EDWARD WATSON MCWHINNEY BURNS H. WESTON 
THOM4S M. FRANCK HUSAM MESHAL EDWIN D. WILLIAMSON 


ALWYN 7. FREEMAN 


* 
deceas=c 


ALEXANDER FREEMAN 
ARTHUR K. KUHN 


W. ROBERT MORGAN* 


In Memoriam 


HENRY C. MORRIS 


BASIL S. YANAKAKIS 


DR. JAMES BROWN SCOTT 
STANLEY P. SMITH 


PATRONAGE, GIFTS AND BEQUESTS 
Upen donation to the Society of $10,000 or more by gift or bequest, any member of the Society or individual 
eligibl=for membership may be elected a Patron of the Society. Upon donation of at least $10,000 in the name 
of a deceased person, such person may be elected a Patron posthumously. Gifts and bequests may be made in the 
name -f The American Society of International Law, Washington, DC. Such contributions are deductible from 
federal returns for income, estate, and gift tax purposes. 


ORDERS AND INQUIRIES 


Subscriptions, Back Issues, and Cumulative Indexes: The American Journal of International 
Law (ISSN 0002-9300) is published quarterly, in January, April, July, and October, and is 
supplied to all members of The American Society of International Law. The annual sub- 
scription rate to nonmembers is $140 ($175 outside U.S.). Inquiries should be sent to the 
American Journal of International Law, 2223 Massachusetts Avenue, NW, Washington, DC 
20008-2864; Fax: (202) 797-7133. Annual subscription orders should be sent to P.O. Box 
164, Washington, DC 20055-0164. Order forms and other information are available online 
at <http://www.asil.org>. Claims for undelivered issues must be made in writing to the So- 
ciety within three months of the mailing date specified online at <http://www.asil.org/ 
claims.htm>. Volumes 1 (1907) to date are available from William S. Hein & Co., 1285 Main 
Street, Buffalo, NY 14209-1987, USA, toll-free (800) 828-7571. Cumulative indexes are also 
available from Hein: 1941-1960, 1961-1970, 1971-1980, and 1981-1990. 


AJIL is also available in nonprint forms: 


— Online through: Mead Data Central, Inc., provider of the LEXIS®/NEXIS® services, 
P.O. Box 933, Dayton, OH 45401, USA, toll-free (800) 227-9597; and West Publish- 
ing Company, provider of WESTLAW*, P.O. Box 64526, St. Paul, MN 55164-0526, 
USA, toll-free (800) 937-8529. 


. ~~ On the Web in JSTOR, the archive/database of scholarly journals, either through 

i individual subscriptions by ASIL members only ((202) 939-6000), or through insti- 

tutional subscriptions (JSTOR, 188 Madison Ave., New York, NY 10016 (212) 592- 
7345). See <http://www.jstor.org> for a current list of institutional subscribers. 


— On microform, from: William S. Hein & Co., Inc., 1285 Main Street, Buffalo, NY 
14209, USA, toll-free (800) 828-7571; and University Microfilms, 300 North Zeeb 
Road, Dept. P.R., Ann Arbor, MI 48106, USA, toll-free (800) 521-0600; or 30-32 
Mortimer Street, Dept. P.R., London WIN 7RA, England. : 


— On CD-ROM format, from: University Microfilms. 


Authorization to photocopy items for internal or personal use (beyond that permitted by 
sections 107 and 108 of the U.S. Copyright Law), or for the internal or personal use of spe- 
cific clients, is granted by The American Society of International Law for users registered 
with the Copyright Clearance Center (GCC) Transactional Reporting Service, provided that 
the base fee of $5 per copy, plus 25¢ per page, is paid directly to CCC, 222 Rosewood Drive, 
Danvers, MA 01923. For organizations that have been granted a photocopy license by CCC, 
aseparate system of payment has been arranged. The fee code for users of the Transactional 
Reporting Service is: 0002-9300/02 $5.00 + .25. Educational copying is permitted. Please 
address requests to CCC Academic Permission Service: (978) 750-8400; fax (978) 750-4744. 


Advertising: Inquiries should be sent to the Marketing Coordinator, ASIL, 2223 Massachu- ` 
setts Avenue, NW, Washington, DC 20008-2864. Phone: (202) 939-6000; fax (202) 797-7133. 


* o k k k 


Periodicals postage paid at Washington, DC, and at additional mailing office. POST- 
MASTER: Send change of addresses to American Journal of International Law, 2223 Massa- 
chusetts Ave., NW, Washington, DC 20008-2864. 


AMERICAN JOURNAL OF INTERNATIONAL LAW 


The views expressed in the articles, editorial comments, book reviews and notes, and 
all oter contributions to the AJIL are those of the individual authors and are not to be 
taker as representing the views of the Board of Editors or The American Society of Inter- 
natiozal Law. 


SUBMISSION OF ARTICLES AND BOOK REVIEWS 


Maczuscripts may be sent to the American Journal of International Law, Vanderbilt 
Unive-sity Law School, 131 21st Avenue South, Nashville, TN 37203-1181, USA, or by e-mail 
to AJIL@law.vanderbilt.edu. Authors are invited to submit their manuscripts on computer 
disc cx by e-mail attachment. If the manuscript is unavailable in electronic form, four paper 
copie= should be submitted. Manuscripts and discs submitted will not be returned to the 
authcc. Please do not submit manuscripts via facsimile. The AJIL will not consider submis- 
sions whose content has been, or will be, published before it appears inthis Journal. 

The AJIL uses WordPerfect 9.0 and can convert manuscripts created in other word-pro- 
cessir-3 programs into that program. Please specify the word-processing program used for 
mant:cripts submitted in electronic form. 


Boek reviews are by invitation: suggestions may be made to the Book Review Office, 2223 
Masszezhusetts Avenue, NW, Washington, DC 20008-2864. Books for review should be sent 
to the same office. 


Format and style guidelines: All manuscripts should be double-spaced, with double-spaced 
footnctes. Our full Author Style Sheet is available online at <http://www.asil.org/ 
stylecoc.htm>. Subject to variations noted in that document, the AJIL conforms to The 
Bluebook: A Uniform System of Citation (17th ed. 2000) and the Chicago Manual of Style (14th 
ed. 1933). The style document can also be obtained via e-mail. Please send e-mail requests 
to csmaith@asil.org. The Bluebook can be obtained from the Harvard Law Review Association, 
Gannett House, 1511 Massachusetts Avenue, Cambridge, MA 02138. 


INDEXES CARRYING AJIL 


The American Journal of International Law is included in: ABC POL SCI: A Bibliography of 
Contes: Political Science and Government; Current Law Index; IBR—International Bibliography of 
Book reviews of Scholarly Literature; IBZ—International Bibliography of Periodical Literature; Index 
to Foreszn Legal Periodicals; Index to Legal Periodicals, International Political Science Abstracts; Public 
Internetional Law: A Current Bibliography of Books and Articles; Social Sciences Index. 


Copyright © 2002 by The American Society of International Law 
Printed by IPC Communication Services, St. Joseph, MI 49085 


SYMPOSIUM: THE BOUNDARIES OF THE WTO 


FOREWORD 
By José E. Alvarez” 


A burgeoning literature addresses the links between the World Trade Organization and 
ostensibly “nontrade” issues, including corruption and bribery, health care (such as tobacco 
control), human rights generally or labor rights in particular, diverse environmental con- 
cerns, issues of “culture,” and even the fight against terrorism. Current WTO scholarship, 
at least that published in the United States, seems to be obsessed with exploring the outer 
boundaries of the trade regime.’ In the face of a vast array of potential recipes for linkage 
to particular nontrade issues, as well as cautionary tales against such linkage, what is to be 
gained from revisiting these questions? l 

For some the answer may be, not much. Some would contend that the scholarly obsession 
with linkage vastly overstates the importance of issues primarily of interest to “left-leaning” 
academics (as well as political groups in the West with whom they sympathize) while only an- 
tagonizing governments of the South, which see arguments for linking the trade regime 
with labor and environmental concerns as at best irrelevant to their priorities, or worse still 
as thinly veiled forms of protectionism.? Others would suggest that these boundary ques- 
tions, however fascinating to the academic, are of dubious relevance to the real world, given 
the actual threats faced by the trading system and the likely responses by central actors such 
as the United States. At a time when the WTO is imperiled, from within, by apparent defi- 
ance of certain rulings issued by its Dispute Settlement Body and a political stalemate among 
its members that threatens to stall any progress at the next trade round, and, from without, 
by a proliferation of regional trade pacts among other things, some see little point in dwell- 


* Of the Board of Editors. This symposium would not have been possible without the editorial assistance of 
Robert E. Hudec, to whom I am profoundly grateful. 

‘But the discussion has taken different forms and has involved distinct terminologies. In some cases, “trade and 
...” discourse has consisted of pleas to situate trade law within the broader confines of “international economic 
law” or to explore “interfaces” between distinct specialties of international law, such as international monetary law. 
See, e.g., Jeffery Atik, Uncorking International Trade, 15 AM. U. INT'L L. REV. 1231 (2000). Other attempts have in- 
volved disciplines outside the law. See, e.g., Symposium, Linkage as Phenomenon: An Interdisciplinary Approach, 19 U. 
PA. J. INT'L ECON. L. 209 (1998); Daniel C. Esty, Linkages and Governance: NGOs at the World Trade Organization, 19 
U. PA. J. INT'L ECON. L. 709 (1998). 

2 See, e.g., José M. Salazar-Xirinachs, The Trade-Labor Nexus: Developing Countries’ Perspectives, 3 J. INT'L ECON. L. 
377 (2000) (arguing that many labor problems in developing countries arise from their lack of capacity to 
implementcore labor rights and that such concerns ought to be addressed not by welfare-reducing trade policies 
but by technical assistance and capacity building). According to Salazar-Xirinachs, developing countries’ priorities 
for the next trade round include eliminating trade barriers in sectors where they have comparative advantages 
(such as textiles and agriculture), disciplining the application of trade remedies by developed countries, strength- 
ening WTO dispute resolution, and enlarging access for their skilled labor to global markets for services. He 
contends that, given the fundamental asymmetry in market size and power enjoyed by the United States, 
developing countries believe that explicit links to labor and environmental issues in the WTO would institu- 
tionalize unilateralism, overload the next trade round, and prevent less developed countries from using those 
negotiations to achieve what they most need, namely, economic growth to alleviate unemployment and reduce 


poverty. 
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ing oman agenda they perceive as dictated by a motley group of nongovernmental organiza- 
tions znd activists on the streets of Seattle, Washington, D.C., and Genoa.? 

Th&symposium presumes, to the contrary, that linkage concerns remain of intense polit- 
ical and academic interest—provided we take an expansive approach to the concept of link- 
age. As the commentators here indicate, WTO members might be tempted to link their 
orgar-fzation to ostensibly nontrade issues for many different reasons, from the strategic to 
the intensely moralistic. The trade regime might incorporate new issues simply because such 
linkag> may facilitate deeper trade liberalization or because negative externalities (such as 
higher levels of pollution) or other “races to the bottom” (as with respect to labor 
conditions) threaten the successes achieved by the WTO. Sympathy for underpaid or 
underage workers abroad and the urge to extend WTO methods of enforcement (what 
some kave called “penance envy”)‘ play equal roles in recipes for linkage. 

As [avid Leebron’s contribution in particular highlights, “linkage” in the sense used in 
this s“nposium also covers a multitude of ways to link.” This concept of linkage extends 
beyor.d the use of obvious WTO sticks or carrots. Linkage may indeed occur through the 
stick =f WTO-authorized trade retaliation against those who fail to comply with human 
rights aorms or environmental standards, or through the carrot of conditioning access to 
markess on the satisfaction of enumerated nontrade goals. It might also occur through the 
establishment of private rights of action in the WTO (as for those who suffer environmental 
injury as a result of action permitted or encouraged by trade rules).° But linkage can take 
place ‘and has done so) in more subtle ways, as through doctrinal arguments that the 
WTO’: Dispute Settlement Body needs to interpret relevant trade rules in light of other 
substeative rules of public international law because trade, after all, is not a “self-contained 
regime.”’ This is the kind of interpretive linkage that Joost Pauwelyn, in his recent contri- 
butioz to this Journal, for example, endorses and finds reflected in several WTO Appellate 
Body =ulings issued to date.” Linkage might be undertaken by the WTO’s “legislative” arm, 
as through express incorporation undertaken by amending the WTO covered agreements 
in fut-cre trade rounds or the issuance of authoritative interpretations by the members.’ It 
might occur sub silentioif, for example, WTO members refuse to mount WTO challenges to 
consumer labeling initiatives. Alternatively, nontrade issues might remain merely an object 
of study within the WTO’s “executive” branch, namely its secretariat and committee 
structure. ! 


3 For concerns about regional trade pacts, see, for example, Jagdish Bhagwati, Regionalism and Multilateralism: 
An Ove-~iew, in NEW DIMENSIONS IN REGIONAL INTEGRATION 22 (Jaime de Melo & Arvind Panagariya eds., 1993); 
Jagdish 3hagwati, A Costly Pursuit of Free Trade, FIN, TIMES (London), Mar. 6, 2001, at 21. 

4I owe this irreverent phrasing to Joel Trachtman. 

5 Darid W. Leebron, Linkages, 96 AJIL 5 (2002). 

ê See Crnst-Ulrich Petersmann, How to Promote the International Rule of Law? 1 J. INT'L ECON. L. 25 (1998); G. 
Richard Shell, Trade Legalism and International Relations Theory: An Analysis of the World Trade Organization, 44 DUKE 
LJ. 82€ £1995); see also Steve Charnovitz, The WTO and the Rights of the Individucl, 36 INTERECONOMICS 98 (2001) 

(noting how the existing trade regime accommodates the rights of private parties and recommending that the 
WTO cxntinue to recognize economic rights of individuals as do constitutions and human. rights agreements). 

7 See, +g., P. J. Kuyper, The Law of GATT as a Special Field of International Law, 1994 NETH. Y.B. INT'L L. 227. 

8 Joos. Pauwelyn, The Role of Public International Law in the WTO: How Far Can We Go?95 AJIL 535 (2001). But seeJoel 
P. Trac‘eman, The Domain of WTO Dispute Resolution, 40 HARV. INT’LLJ. 333, 342 (1999) (arguing that WTO dispute 
resolutcn is authorized to directly apply only WTO law) [hereinafter Trachtman, Domain]; Joel P. Trachtman, Insti- 

tutionae...inkage: Transcending “Trade and... ,” 96 AJIL 77 (2002) (in this symposium) [hereinafter Trachtman, Link- 
age). Sez generally Jeffrey L. Dunoff, Border Patrol at the World Trade Organization, 1998 Y.B. INT'L ENVIL. L. 20. 

° Ma~akesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, Art. IX:2, in WORLD TRADE 
ORGANIZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 
3 (199¢° [hereinafter WTO Agreement); see also Understanding on Rules and Procedures Governing the Settle- 
ment of Disputes, id., Annex 2, Art. 3.9 (indicating that the Understanding is without prejudice to the rights of 
members to seek authoritative interpretations through decision making under the WTO Agreement). 

Ths, the possibility for expanding the trade regime to embrace, more directly, investment or environmental 
concer“ remains, for now, under study within the General Council’s Working Group on the Relationship between 
Trade zad Investment and its specialized Committee on Trade and Environment, respectively. 
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This symposium assumes that even if some direct attempts at linkage, involving the use 
of certain trade carrots or sticks, are not politically realistic at present, other forms of link- 
age may already be occurring and merit continued scrutiny by both academics and practi- 
tioners. Whether or not the Bush administration is sympathetic to using WT O-authorized 
trade retaliation to pursue the goals of “fair trade,” as the term is sometimes used by the U.S. 
labor movement, neither it nor the U.S. Congress will be able to avoid those linkage issues 
already raised by, for example, Appellate Body decisions that purport to address issues of 
general international law—from the precautionary principle to the meaning of “exhaustible 
natural resources.”'’ Whether WTO panels and the Appellate Body, through their powers 
of interpretation and rulings on their compétence de la compétence, are threatening to become 
much more than an international trade court for the world is the kind of linkage question 
that will probably intrigue anyone interested in the fate of Louis Henkin’s S-word (sover- 
eignty),” the state of global governance, or the meaning and import of “globalization.” 
Pressures to link will continue to arise both from business interests eager to expand econom- 
ic liberalization to new sectors such as investment and from prominent members of “inter- 
national civil society.” Such pressures will continue to influence high-profile trade decisions 
within states, such as in U.S. congressional debates on renewing the President’s “fast track” 
(or trade promotion) authority. 

The principal symposium contributors here—all prominent scholars of the WTO with 
strong ties to North America—were asked to abstain from providing yet another set of nor- 
mative prescriptions for or against linkage to particular nontrade matters but to identify 
broader frameworks that might illuminate the WTO’s present and future boundaries. Au- 
thors were asked to consider the presuppositions and conceptions of those arguing for or 
against linkage (especially on prominent topics like labor rights and the environment) and 
to consider how these contentions relate to the mission or mandate of the WTO. The charge 
was to find ways of describing these issues, and the WTO itself, that, while not directed at 
predicting likely outcomes or recommending specific policy solutions, would elucidate the 
fundamental processes—economic, historical, or other—at work.” At the same time, authors 
were not asked or expected to adhere to particular methods or theoretical approaches, 
whether of international law or other disciplines. The goal was to illuminate the presentand 
future boundaries of the WTO, not to highlight differences between theories or approaches 
to international law.!* Of course, the inevitable risk of asking authors to address the “theory” 


1 For a survey of these decisions, see generally Pauwelyn, supra note 8. 

12 See, e.g., Louis Henkin, The Mythology of Sovereignty, ASIL NEWSLETTER, Mar.—May 1993, at<http://www.asil.org/ 
pres.htm>. 

13 See, e. g-, ROBERT O’BRIEN, ANNE-MARIE GOETZ, JAN AART SCHOLTE, & MARC WILLIAMS, CONTESTING GLOBAL 
GOVERNANCE (2000) (defining the new forms of global governance emerging from the relationship between 
multilateral economic institutions and global social movements); David Fidler, A Kinder, Gentler System of Capit- 
ulations? International Law, Structural Adjustment Policies, and the Standard of Liberal, Globalized Civilization, 35 TEX. 
INT'L LJ. 387 (2000) (defining and defending the characteristics of “globalization”); Benedict Kingsbury, 
Sovereignty and Inequality, in INEQUALITY, GLOBALIZATION, AND WORLD POLITICS 66 (Andrew Hurrell & Ngarire 
Woods eds., 1999) (defending aspects of “sovereignty”). 

“ Thisis, after all, what “theory” seeks to accomplish. See generally Duncan Snidal, The Game Theory of International 
Politics, 38 WORLD POL. 25, 25-29 (1985). 

15 See Steven R. Ratner & Anne-Marie Slaughter, Appraising the Methods of International Law: A Prospectus for 
Readers, 93 AJIL 291 (1999). Of course, trade linkage debates could have been used as an instructive case study 
to illuminate applicable methods, schools of thought, or styles of international legal discourse in the way that the 
humanitarian lew problem was used in the Journal’s methods symposium. Indeed, the contributions to this sym- 
posium illustrate some of the methods surveyed in that one. Aspects of Charnovitz’s and Trachtman’s respective 
contributions in this issue adapt tools used by international relations scholars. Steve Charnovitz, Triangulating the 
World Trade Organization, 96 AJIL 28 (2002); Trachtman, Linkage, supranote 8; cf. Kenneth W. Abbott, international 
Relations Theory, International Law, and the Regime Governing Atrocities in Internal Conflicts, 93 AJIL 36] (1999). Other 
aspects of Trachtman’s contribution here, as well as the contribution by Bagwell, Mavroidis, and Staiger, illustrate 
the centrality of economic analysis to linkage questions. Kyle Bagwell, Petros C. Mavroidis, & Robert W. Staiger, 
It’s a Question of Market Access, 96 AJIL 56 (2002); of Jeffrey L. Dunoff & Joel P. Trachtman, The Law and Economics 
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of WTD linkage is that little but theory will be produced. Three commentators, an eminent 
economist, a leading architect of the trade regime as it is taught in law schools, and a former 
WTO practitioner in transition to academe, were accordingly asked to write afterwords, di- 
rected at finding the “value added” of these works from the perspective of the real world.’® 

As ene of the afterword writers suggests, what is at stake is nothing less than inquiring into 
the values or policy objectives that ought to “trump the value of freer trade.” At issue are 
not merely the limits of the WTO, but the boundaries of other intergovernmental organi- 
zatior:, the reach of extraterritorial domestic regulation, the scope of permissible delegated 
autharity to international dispute settlers, and much else. In looking at the reach of the 
trade regime, we examine the nature of globalization itself. 


of Humanitarian Law Violations in Internal Conflict, 93 AJIL 394 (1999). At the same time, Trachtman’s doctrinal 
analysis nere and elsewhere concerning the proper domain of WTO dispute resolution, see Trachtman, Domain, 
supran=te 8; Trachtman, Linkage, supranote 8, at 88 & n.28, evinces considerable faith in formally accepted state- 
centric positivist sources of law independent of moral, political, or ethical considerations. Cf. Bruno Simma & 
Andress L. Paulus, The Responsibility of Individuals for Human Rights Abuses in Internal Conflicts: A Positivist View, 93 
AJIL 3C2 (1999). Several of Charnovitz’s “normative frameworks” for linkage, such as coalition building, appear 
to be based on a discourse model comparable to the claims made by those interested in “policy-oriented juris- 
pruderce” or “international legal process.” Compare Steve Charnovitz, supra, at 45-47, with Mary Ellen O’Connell, 
New Intenational Legal Process, 93 AJIL 334 (1999). And the focus on history, common to more critical perspectives 
of interzational law, is suggested by Howse’s account of the return of politics. Compare Robert Howse, From Politics 
to Teche scracy—and Back Again: The Fate of the Multilateral Trading Regime, 96 AJIL 94 (2002), with Martti Kosken- 
niemi, Tetter to the Editors of the Symposium, 93 AJIL 351 (1999), and David Kennedy, The Disciplines of International 
Law are: Policy, 12 LEIDEN J. INT'L L. 9 (1999). More generally, all the contributions here raise questions that. 
pervade disputes over method, including the relative priority to be given nonstate interests and sources of law, the 
best wz to relate state-centric institutions such as the WTO to organizations with different constituencies 
(including the tripartite set of interests represented in the International Labour Organization), and the role and 
coordimation of different branches of government within the WTO. Cf. Anne-Marie Slaughter & Steven R. Ratner, 
The Me-+.od Is the Message, 93 AJIL 410, 419 (1999). 

6 Joka H. Jackson, Afterword: The Linkage Problem —Comments on Five Texts, 96 AJIL 118 (2002); Jagdish N. Bhagwati, 
Afterwove: The Question of Linkage, 96 AJIL 126 (2002); Debra P. Steger, Afterword: The “Tradeand...” Conundrum—A 
Commer.cary, 96 AJIL 135 (2002). 

Y Steger, supra note 16, at 144. 


LINKAGES 


By David W. Leebron’ 


Trade and the environment. Trade and workers’ rights. Trade and competition policy. 
Trade and eighteen million tiny feet.’ It begins to resemble a question from an IQ test: 
which of the preceding pairs of issues does not fit? Increasingly, it seems there is no pair- 
ing with trade for which some argument cannot be made. The “trade and .. .” industry is 
booming. i 

The growth of the “trade and . . .” business derives from two converging forces. First, more 
issues are now regarded as trade related in the narrow sense that the norms governing those 
issues affect trade, or conversely, that changes in trade flows affect the realization of those 
norms. Second, an increasing number of substantive areas are the subject of international 
coordinated action or multilateral agreements. Even if conduct in such areas does not di- 
rectly affect trade flows, the creation of formalized regimes governing them raises the ques- 
tion how such regimes should be related to the trade regime and whether, for example, 
trade sanctions should be employed to enforce nontrade policies and agreements. In three 
important areas—human rights, workers’ rights, and environmental protection—claims are 
based in part on concerns for the welfare of those in other nations. Domestic measures alone 
cannot address such concerns, and means (short of war) are therefore sought to influence 
governments abroad. j 

These issues came to the fore in both official negotiations and street protests at the Third 
Ministerial Conference of the World Trade Organization held in Seattle in 1999. Many 
developed nations sought to link issues of environmental protection and labor standards to 
the trade negotiations, an effort that most developing nations vehemently opposed. 

In this essay, I explore two fundamental questions. First, what is the nature of the claim, 
and the justification for it, that some issue or regime should be linked to trade policy? 
Second, assuming some linkage is called for, by what modalities can or should a “nontrade” 
issue be linked to the trade regime? The goal of this paper is to identify the different kinds 
of arguments made for linkage, the various means of achieving such linkage, and its costs 
as well as benefits. In short, I develop an analytical framework rather than an evaluation of 
specific claims and in so doing focus on the “and” in the “trade and .. .” problem. 

This paper consists of four parts. Part I analyzes the conceptual notion of linkage, and in 
particular the concept of an “issue area.” Part II sets forth the various arguments underlying 
claims for the linkage of issues, issue areas, and regimes. Part III then examines the differ- 
ent ways one regime or issue area might be linked to another regime or issue area. Finally, 
part IV offers some preliminary thoughts on trade linkage claims. In particular, I suggest 
that while the claims for linkage ought to be given significant weight, more creative (and 
looser) modalities for linkage should be sought so that the conflicting concerns can be 
better accommodated. 


* Dean and Lucy G. Moses Professor of Law, Columbia University School of Law. 


1 Margaret Studer, Two Nations Struggle over a Prize with Eighteen Million Tiny Legs, WALL ST. J., Aug. 17, 1995, at 
Bl (reporting German government’s interference with export of beetle collection). 
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J. THE CONCEPT OF LINKAGE 


Ac aim that issues should be linked ultimately rests on the view that the resolution of one 
issue <r group of related issues will or should affect, or be affected by, the resolution of the 
other ssues or group of issues. Such interdependence might result solely from the actions 
of the zlaimant, meaning that the claimant’s position on the resolution of one of the issues 
will pctentially be affected by how the other issue is resolved. Alternatively, the claimant 
migh: not assert that its position on one issue is dependent on the other, but only suggest 
that for exogenous reasons the two issues ought to be resolved together. As I will explain in 
greater detail below, the linkage claim might in this sense be strategic or substantive or 
both. 3efore considering justification, however, we need to understand more clearly just 
what ..is that might be linked. 

Issues? can be linked at different levels of aggregation. One might seek to link specific 
issues, two or more groups of related issues, or two regimes established for the governance 
of dis- nct substantive areas. Specific issue linkage is the simplest form of linkage, referring 
to a linking (in any of the senses discussed in part III) between relatively narrow questions 
on whch well-defined resolutions can be reached. For example, the United States might 
assert n the course of a trade negotiation that its agreement to a particular provision in one 
agreement (e.g., the time period for the abolition of quantitative restrictions on textiles) 
is corditioned on a particular concession by another negotiating party under a different 
agreement (e.g., the time period for phasing patent protection for pharmaceuticals). The 
linkir g of diffuse sets of issues presents more difficult problems. In some instances, the issue 
areas to be linked are governed by discrete agreements and institutions, which we will call 
regimes.’ That prompts the further question whether, and by what means, those regimes 
shoul be linked to one another. 


Issue Areas 


Issve area or cluster linkage posits some connection between a group of issues in one area 
of regulatory activity and a group of issues in a different area. A claim that the trade regime 
shoul: be linked to environmental protection or to workers’ rights suggests that the broad 
cluster of issues in trade should be linked to the similarly broad set of issues in one of these 
otherareas. This suggestion is quite different from, for example, the comparatively modest 
and nzrrow claim that subsidies for environmental purposes must be dealt with in an agree- 
ment on subsidies in international trade, or that the trade regime ought to allow a country 
to pre nribit the import of products made by prison labor. Arguably, the satisfactory resolu- 
tion cf the trade aspects of these issues requires reference to norms and values outside the 
trade regime, but so do many issues accepted as within the compass of the trade regime. 
Values of health and morality, for example, are recognized as the basis for legitimate excep- 
tions => GATT obligations.* 

Connecting one group of issues to another requires elaboration of the concept of “issue 
area.’ This term was adopted by international political theorists as an alternative to using 


? I use “issue” here more in the regulatory sense of a question that must be addressed than in the somewhat 
more lanited sense adopted by many political scientists of a question in dispute. 

3 For 2xample, the linkage between trade and monetary relations is accomplished primarily through various 
relatiom-hips between the WTO and the International Monetary Fund (IMF). For further elaboration of the notion 
of “reg-me,” see p. 10 infra. 

4 Article XX(a) of the General Agreement on Tariffs and Trade (GATT) contains a general exception for 
measures “necessary to protect public morals,” and Article XX(b) contains an exception for measures “necessary 
to prot=:t human, animal or plant life or health.” General Agreement on Tarifs and Trade, Oct. 30, 1947, TIAS 
No. 179), 55 UNTS 194. The current version of the GATT is in Annex 1A to the Marrakesh Agreement Estab- 
lishing tie World Trade Organization [hereinafter WTO Agreement], Apr. 15. 1994, in WORLD TRADE ORGANI- 
ZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 3 (1999) 
{hereinafter THE LEGAL TEXTS], reprinted in 33 ILM 1154 (1994). 
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countries as the basic unit of analysis in identifying the determinants of international 
political behavior. Focusing on a group of substantively related issues was a way to limit 
analysis of complex phenomena, and also more accurately reflected the bureaucratic struc- 
ture of most governments. As in domestic politics, different groups might influence foreign 
policy in different substantive areas. Empirical studies should therefore not focus on the 
determinants of “foreign policy” generally, but on how policies were arrived at in particular 
subject matter areas. This approach resulted in the separation of policy areas from one 
another, but allowed the relationship between domestic and foreign policy to be more fully 
considered.’ “Issue area” was thus part of the conceptual arsenal of those who attacked the 
dichotomy between national and international.® It operated at an intermediate level of 
generality, where empirical analysis could be meaningfully structured and theories could 
provide useful, albeit limited, predictions. 

An issue area can be as narrow as the international shipment of hazardous substances or 
as broad as protection of the environment. The chief characteristic of such areas is the 
substantive relationship of the issues encompassed within them. As originally set forth in 
the context of international political theory, the boundaries of an issue area were “deline- 
ated . . . by the distinctiveness of the values and the behavior they encompass.”’ Although 
writers acknowledged the indefiniteness of issue areas, it was not an obstacle to studying 
international policy in particular substantive contexts. The problem of defining the scope of 
specified substantive areas of international regulation takes on more importance when states 
enter into formal agreements and establish international institutions to govern those areas. 
In that case, the definition of a particular issue area becomes a legal question, as the par- 
ticipants seek to define the scope of activity properly governed by such an agreement or 
institution. Delineating the proper scope of a specific international legal regime is subject 
to substantial dispute, negotiation, and evolution. The interaction of political, bureaucratic, 
and legal processes can often result in arbitrary demarcations of the competence or scope 
of an international regime. 

The issue area of trade, for example, has evolved from the comparatively narrow concep- 
tion of trade in goods (primarily limited to the issues of border treatment and discrimina- 
tion) to a much broader regime encompassing services, intellectual property, and many 
aspects of domestic regulation. Indeed, the roughly four years spent negotiating the agenda 
for the Uruguay Round of Multilateral Trade Negotiations were largely devoted to deciding 
which subjects were fairly encompassed within the rubric of trade.* One could characterize 


5 See generally James N. Rosenau, Pre-Theories and Theories of Foreign Policy, in APPROACHES TO COMPARATIVE AND 
INTERNATIONAL POLITICS 27 (R. Barry Farrell ed., 1966). Rosenau “was the first of several foreign policy theorists 
to suggest the need for an issue area typology in order to better understand the external behavior of states.” 
William C. Potter, Issue Area and Foreign Policy Analysis, 34 INT’L ORG. 405, 407 (1980). Rosenau was applying a 
concept developed by Robert Dahl and Theodore Lowi in the context of domestic political analysis. See ROBERT 
A. DAHL, WHO GOVERNS? DEMOCRACY AND POWER IN AN AMERICAN CITY (1961); Theodore Lowi, American Business, 
Public Policy, Case-Studies, and Political Theory, 16 WORLD POL. 677 (1964). 

Rosenau, of course, realized that issue areas, like countries, were subject to external influences. He acknowl- 
edged the arguments regarding the changing boundaries of issue areas: 


And why should the boundaries of issue-areas be so vulnerable? Because bargaining among issue-areas is a 
major characteristic of geographic and other types of horizontal systems. Indeed, the stability of such systems 
is considered to be crucially dependent on their ability to resolve conflicts in one area by compromising in 
other areas. 


Rosenau, supra, at 78. While acknowledging that “[t]here can hardly be any dissent from much of this reasoning,” 
Rosenau thought that the analytic power of the concept outweighed these difficulties, and that in any event other 
boundary assumptions used in international political analysis were at least as “penetrated.” Id. . 

ê Rosenau, supra note 5, at 56. Despite its central position in public policy analysis, the concept of “issue area” 
has received comparatively little attention. Potter, supra note 5. 

7 Rosenau, supra note 5, at 81. 

8 In the end, both intellectual property and services were included on the negotiating agenda, but intellectual 
property was formally limited to “trade-related aspects” and services were put on the agenda of a formally separate 
negotiating group. 
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the negotiations over that agenda in two different ways. On the one hand, they dealt with 
the proper definition and scope of “trade negotiations.” On the other hand, at least some 

_ of the parties regarded some of the agenda items as concerning linkage. These are some- 
what different claims. 

The question of linking issue areas arguably assumes a relationship between the issues to 
be linked that differs from the relationship between issues within an issue area; in other 
words,arguments about the scope of an issue area differ from arguments about linking issue 
areas. Thus, we need to distinguish two different kinds of claims. One is that some substan- 
tive area under negotiation includes a discussion and resolution of issue x, and the other is 
that iscue x (or issue area X) should be linked to the negotiations on that substantive area. 
The farmer claim concerns the proper scope of an issue area for regulatory purposes, that 
is, what should be included within a particular regulatory regime for the purpose of achiev- 
ing the optimal policy framework. 

This question is analogous in this sense to the problem of optimal policy areas in the 
geogrzphic sense. The geographic optimal policy area represents an attempt to determine 
the best geographic scope (e.g., local municipality, province, ccuntry, or world) for policy 
in a particular subject matter area (e.g., monetary policy). Once we determine that a given 
way of dividing geographical space is not optimal for all policy purposes, and designate some 
policies to be carried out at one level (e.g, national) and others at another (e.g., inter- 
national), we necessarily face the critical problem of defining the scope of those areas. Trade 
has presented many such problems. For example, the safety of products is regulated for the 
most part at the national level. International trade is regulated under the auspices of a multi- 
lateral organization. The question, then, is to what extent the issue area of trade should en- 
compess product regulation. i 

In tte international context, the substantive scope of an issue area remains a problem 
even when both related areas are assigned to the international level, i.e., to multilateral agree- 
mente or institutions. This is also a potential problem for national governments, as issue 
areas must be defined and allocated among bureaucratic structures. But in the domestic 
contest, there is virtually always some coordinating mechanism and superior authority (such 
as the thief executive) to coordinate both the allocation of tasks and the substantive reso- 
lutior of issues. To this extent, all issues are potentially linked in political units where a gov- 
ernmeatal organ (such as a national parliament or chief executive) enjoys plenary authority. 
Altho-_gh various international organizations have mechanisms for cooperating with each 
other these relationships are generally neither hierarchical nor comprehensive. As a result, 
quest.ons of issue area scape (or regime competence) are more salient. 

The scope of an issue area can be regarded as both a normative and a descriptive ques- 
tion. Z escriptively, it is simply a matter of observing what state practice is. Do trade agree- 
ments. for example, normally address questions of product regulation? From a normative 
point of view, the problem is to determine the best intersection between the optimal sub- 
stanti policy area and the optimal geographic policy area. We might think that com- 
mercél policy, broadly speaking, would ideally encompass trade policy, competition policy, 
and product regulation, and that in the absence of international considerations regulation 
of theze areas would be conducted by a single bureaucratic entity at the national level. 
Howerer, in the context of a diverse, multination world, we might also conclude that trade 
policy should be governed by an international regime, but that competition policy and 
product regulation should not. In such a case tension would be generated between the 
optimal substantive policy area and the optimal geographic policy area. We must either 
regulace some areas at the nonoptimal level (national or international) or separate some 
regula-ory areas from others, which, apart from these concerns about “vertical” competence, 
woulc together form the optimal regulatory area. 


2002] SYMPOSIUM: THE BOUNDARIES OF THE WTO 9 


States will often disagree about the optimal scope of issue areas on both counts (descrip- 
tive and normative). Furthermore, other political and strategic considerations will come into 
play, such as how interest groups within states perceive the effect on them of giving compe- 
tence over certain issues to an international authority. Concerns about national sovereignty 
will tend toward restricting the competence of international regimes, hence limiting the 
legal definition of the issue areas over which those regimes exercise authority. 

In sum, issue areas are determined not only by agreement but also by the normative 
relationship of the issues to each other. From the practical perspective of international nego- 
tiations, issue areas are best defined by both the normative and the descriptive aspects. Issue 
areas are thus areas of regulation or negotiation that are substantively very closely related 
in the sense that they ought to be dealt with in a single regulatory context and are in fact 
widely seen as requiring such bundling because of this substantive relationship. These 
relationships can be expected to change over time and, as suggested above, the delimitation 
of an issue area will not necessarily be the same for national and international purposes. 
This approach endows the issue area concept with more normative content than in the 
political science literature,’ but the definition remains descriptive insofar as it takes into 
account international consensus that a given issue is encompassed within a substantive area 
of regulation or negotiation.” To a significant degree, that consensus derives from agree- 
ment about normative propositions that the issues ought not to be regulated or negotiated 
in separate contexts. 

What, then, is the relationship between the scope ofan issue area, and the linkage of issues 
to that area? The statement that two issues are, or should be, linked, generally at least implies 
that the connection between them is not so close that they must be dealt with in exactly the 
same way or in the same context. Once we seize upon the notion of linkage, we thus often 
exclude a more intimate relationship between the subjects. We conceive of some issues not 
merely as linked to trade, but as intrinsically part of the subject of trade. For example, we 
normally would not merely say that quantitative restrictions are linked to tariff concessions; 
rather, both must be addressed in any set of meaningful trade negotiations. They are insepa- 
rable." Indeed, in this sense, the GATT originated in a context that abjured linkage, albeit 
on a temporary basis. As an interim agreement that was eventually to be incorporated into 
the umbrella International Trade Organization, the GATT was to include only issues neces- 
sary to tariff negotiations and bindings. Thus, most of the linked or related issues addressed 
by the ITO Charter, such as commodity agreements, competition policy, and aspects of 
economic development and investment, were omitted from the GATT.” 

A claim under the definition put forth above that two issues or issue areas must be con- 
sidered together without any claim that they are substantively related is clearly a linkage and 
not a scope claim. But even if the claim is that the two areas are substantively related, it will 
be a linkage claim, and not a scope claim, if there is no consensus either that the issues are 
very closely related or that they ought to be dealt with in a single context. 

Linkage and scope of issue areas are interdependent concepts. As a practical matter, the 
scope of an issue area depends not only on the relationship between particular issues, but 
on how as a descriptive matter the issue area is defined. If an issue area is narrowly defined, 


° Cf. ROBERT O. KEOHANE & JOSEPH S. NYE, POWER AND INTERDEPENDENCE 65 (2d ed. 1989) (stressing that defi- 
nition of issue, hence issue area, is subjective). 

10 See id. at 65 (“When the governments active on a set of issues see them as closely interdependent, and deal 
with them collectively, we call that set of issues an issue area.”). _ 

1 In at least some conceptions of “issue areas,” the issues within such an area are necessarily linked to each 
other. As Robert Keohane putit, “Decisions made on one issue must affect others in the issue-area, either through 
functional links or through regular patterns of bargaining.” ROBERT O. KEOHANE, INTERNATIONAL INSTITUTIONS 
AND STATE POWER 58 (1989). In other words, issues within an issue area must be linked through substance or 
negotiations. 

1? For the definitive history, see JOHN H. JACKSON, WORLD TRADE AND THE LAW OF GATT (1969). 
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then =en issues seen as closely related will be regarded as involving linkage. If an inter- 
national agreement deals with transport of hazardous substances, the export of such sub- 
stances would be regarded by many as outside the scope of the negotiation. On the other 
hand, f the topic is hazardous substances, or even more broadly international protection 
of the environment, then both transport and export of hazardous substances would be per- 
ceived as falling within the issue area. In short, before any claim of linkage arises, at least 
in thesense used here, we can expect disagreement about the proper scope of the issue area 
under negotiation. Whenever a party fails to prevail on an argument about the scope of an 
issue azea, an argument (or negotiating position) insisting on linkage is probably available. 
Texpl=re those claims in part II. It bears noting here, however, that the line between linkage 
and scope is unclear, and as claims of linkage to an issue area are increasingly recognized 
throuzh certain means, such issues might eventually come to be regarded as being included 
withir. the scope of that issue area. 


Regima 


Regimes and issue areas are similarly slippery concepts. Although the definition of an 
issue area will be affected by existing legal and institutional relationships, the concept itself 
does not depend on such formal arrangements. One leading definition of regime for pur- 
poses <f international analysis is that set forth by Stephen Krasner: “sets of implicit or explicit 
principles, norms, rules, and decision-making procedures around which actors’ expectations 
converge in a given area of international relations.” The relationship of the regime concept 
to bcth international institutions and law (including most importantly multilateral 
agreements) has always been nebulous. The regime concept, as applied by international 
political scientists, is very closely associated with the issue area concept. Ernst Haas, for 
exampde, defined regimes as norms, rules, and procedures agreed to in order to regulate 
an issu area."* Under this conception, it is unclear whether linking issue areas can be distin- 
guished from linking regimes. International political and economic behavior is coordinated 
and o-zanized through a variety of formal and informal mechanisms at every political level. 
The trade regime, for example, consists in this sense not only of the WTO and bilateral and 
regional agreements and institutions, but also of informal consultative mechanisms and ex- 
pectattons of behavior that occur on a plurilateral or bilateral basis. 

This paper focuses primarily on the possibilities and difficulties of issue linkage in the 
contest of formalized multilateral regimes. But evaluating the possible options and hence 
conse—uences of issue linkage makes it essential to consider less formal mechanisms as well. 
Even 2 the context of multilateral regimes, linkage may still be sought on a bilateral or 
plurilateral basis. Some multilateral regimes, such as the GATT, potentially limit the ability ` 
of one zountry to demand linkage in its relations with another country, and hence also limit 
the av<ilability of less formal linkages between issue areas. 

My purpose in adopting the regime concept here is to explore a potential for linkage 
beyord that presented by issues and issue areas, and for this reason I eschew the broader 
apprcech to regimes adopted in the political science literature. As used here, then, a regime 
refersso the international institutions and formal agreements (treaties) that govern an issue 
area. [2 this sense, of course, there are issue areas without regimes. Regime linkage may not 
differ significantly from issue area linkage with regard to the substantive claim that issues 
should be linked, but it poses different institutional questions. 


18 Steshen D. Krasner, Structural Causes and Regime Consequences: Regimes as Intervening Variables, in INTERNA- 
TIONAL REGIMES 1, 2 (Stephen D. Krasner ed., 1983). For a brief review of regime definitions, see id. at 2-3. 

“Erst B. Haas, Why Collaborate? Issue-Linkage and International Regimes, 32 WORLD POL. 357, 358 (1980); see also 
Krasne~ supra note 13, at 7 (“In a world of sovereign states the basic function of regimes is to coordinate state 
‘behavie- to achieve desired outcomes in particular issue-areas.”). 
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Indeed, it is the formalization of international, particularly multilateral, relations that 
lends such prominence to the question of linkage. In the context of informal bilateral rela- 
tions, all international issues are to some extent subject to discussion, and thus can be 
informally linked at least as a matter of negotiating position. However, once international 
regimes are established to govern specific areas, linkage necessarily also becomes a formal 
institutional issue.” 

Perhaps in part because the study, and indeed often the definition, of international regimes 
is limited to issue areas, little attention has been paid to the interactions between regimes 
and how they might be linked to one another. As issue areas often serve as little more than 
an empirical device, one response to linkage claims is simply to change the scope of the 
issue area." This approach, however, tends to obscure both the distinct aspects of the regimes 
governing the constituent issue areas and any rules or practices specifically applying to the 
problem of linkage.” F ollowing the analysis of scope and linkage above, the determination 
that linkage between substantive regimes is necessary or desirable does not mean that the 
optimal scope of the regime includes both policy areas. Still, as a practical matter, placing 
substantive areas in different regimes will generally make linking them more difficult and 
more controversial.” 


II. A TAXONOMY OF LINKAGE CLAIMS 


At the outset, we can distinguish two nonexclusive types of linkage claims. The first type 
proposes that an issue should be linked to trade because, in some sense, it is substantively 
related to trade. As I argue below, this type of linkage is based either on some relationship 
between the norms of the two regimes, or on the consequences of the norms of one regime 
` for the goals of the other. I shall call this substantive linkage.” It constitutes, in effect, a weaker 
normative claim than a scope claim, but a normative claim nonetheless. The second type 
of linkage is not necessarily based on any connection between the norms but, rather, on 
negotiation strategies and outcomes. I shall refer to this type of linkage as strategic linkage. 


Substantive Linkage 


Whatare the relationships between the norms of different regimes that might justify link- 
ing issues governed by those regimes? We can broadly distinguish between two types of sub- 
stantive linkage claims: coherence based and consequentialist. The first emerges from the 
relationship of the substantive norms involved. A coherence claim can be based either on 
the congruence of the norms governing the linked issues, or on the conflict between them. 
If the norms are congruent, and ought to remain so, there is an argument for linking them 
together for purposes of both negotiation and subsequent governance to assure their contin- 
ued coherence. On the other hand, if the norms governing two regimes are in conflict, and 


This aspect of regimes also explains why membership issues become so important. The United States for years 
opposed China’s entry into the GATT and then the WTO in part because it would prevent the United States from 
linking other issues, such as human rights and Taiwan, to trade relations with China. 

18 Cf. VINOD K. AGGARWAL, LIBERAL PROTECTIONISM: THE INTERNATIONAL POLITICS OF ORGANIZED TEXTILE TRADE 
27 (1985) (discussing the “nesting” of regimes). 

17 Conversely, “The existence of interissue linkages limits the explanatory power of issue structure models... . No 
issue-specific explanation of events can be completely satisfactory in a world of multiple issues linked in a variety 
of ways.” KEOHANE, supra note 11, at 95. 

18 Cf. id. at 113 (“Insofar as the dividing lines between international regimes place related issues in different 
jurisdictions, they may well make side-payments and linkages between these issues less feasible.”). 

® This notion is similar to what Robert Keohane calls “functional linkage,” see id. at95. Kenneth Oye’s category 
of “explanation” linkage also largely overlaps with this category. As Oye points out, “While [other types of linkers] 
are seeking to construct a connection between issues, the explainer is pointing to an already existing connection 
between issues.” KENNETH A, OYE, ECONOMIC DISCRIMINATION AND POLITICAL EXCHANGE 43 (1992). 
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that dicference cannot be justified by the different substantive areas involved, there is an 
argument for reconciling this conflict through some linkage structure. 

The -laim for linking trade and the environment is sometimes formulated in coherence- 
confliz terms. The trade regime is largely based on the assumption that increased economic 
growth and production are the goals, whereas many environmentalists take the position that 
the primary norm is the conservation of the earth’s resources. One response, of course, to 
such nermative conflicts is the attempt to formulate a new overarching norm that reconciles 
the camflicting norms. In the trade and environment area, “sustainable development” ap- 
pears -> be such a norm. 

To sme extent, coherence-based linkage will occur in the absence of formal regime link- 
age. Assuming that two regimes are governed by similar general norms, and that the same 
parties participate in the two regimes, one can largely expect an implicit linkage and a coher- 
entresult.” For example, even if the General Agreement on Trade in Services were completely 
severex. from the GATT, it probably would still have incorporated the basic GATT norms 
such a= nondiscrimination, protection from “unfair trade,” and reciprocity.” 

Theconsequentialist claim does not depend on any relationship between the norms. Rather, 
it focuses on the policy goals of a regime. If the application of the rules of one regime would 
undernine the achievement of the goals of another, it may be desirable to reformulate the 
rules o? the first regime so that the goals of the second can be achieved. In most cases 
conseg_ientialist claims do reflect some conflict between the norms of the two regimes, but 
the argument for linkage is made in terms of the effects of the norms of one regime on the 
realizaton of the goals of the other. Claims for linking competition policy and workers’ rights 
to the ade regime are often formulated in consequentialist terms. As to competition policy, 

the bas c argument holds that the failure to adopt and enforce rules that assure a competi- 
tive me~ket undermines the goals of trade liberalization. As to workers’ rights, one argument 
maintems that increased competition from imported goods will lead countries to deny, or 
underenforce, those rights. 


Strateg v Linkage 


Twosomewhat different purposes are served by strategic linkage. One is the enhancement 
of relazve bargaining power. Under some sets of circumstances, stronger nations will seek 
issue limkage so as to extend hegemonic power within one issue area to another. Under 
different circumstances, it might be the relatively weaker nations that seek linkage to pre- 
vent an >ther nation from exercising such power.” If, for example, the United States enjoys 
overwh2Iming bargaining power on economic issues in a trade agreement, it might seek to 
link otter issues (e.g., human rights) to the trade negotiations in hopes of obtaining an 
agreement that it would not be able to obtain in isolation. Similarly, developing countries 
in a re.atively weak bargaining position on the provision of foreign aid might seek to link 
that isswe to one on which they have a stronger bargaining position. 

The ether purpose served by strategic linkage is to increase the means and variability of 
exchanze.” For example, suppose two nations are negotiating on the subject of textile 


2 Thisis part of what Vinod Aggarwal has captured by his concept of “nesting” znd the existence of overarching 

norms wih which parties seek to comply in constructing more focused regimes. See AGGARWAL, supra note 16, at 
- 27. However, if different parts of state bureaucratic structures are responsible for different regimes, and those 

bureaucracies have differing values, such coherence might not be achieved even though the same states are 
formally parties to the two regimes. 

*! Gereral Agreement on Trade in Services, WTO Agreement, Annex 1B. The problem with the GATS was stra- 
tegic: maay of the parties to the GATT would not have participated in the absence of linkage. 

2? See EZOHANE & NYE, supra note 9, at 30-31, 122-23; see also Robert Axelrod & Robert O. Keohane, Achieving 
Cooperate Under Anarchy: Strategies and Institutions, 38 WORLD POL. 226 (1985). 

2 See Robert D. Tollison & Thomas D. Willett, An Economic Theory of Mutually Advantageous Issue Linkages in Inter- 
national Megotiations, 33 INT'L ORG. 425, 448 (1979). 
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trade, but no set of outcomes exists to which they both will agree. In addition, the same 
holds true for the subject of intellectual property protection. Even though no normative 
relationship exists between the two subjects, a satisfactory outcome might emerge by linking 
the negotiations.” 

Most international negotiations in fact consist of a combination of issue agreement—that 
is, reaching an agreed resolution of specific issues—and issue linkage. A general norm gov- 
erning modern international negotiation is reciprocity.” In most contexts, financial com- 
pensation is not used, so reciprocity must be obtained either through the resolution of a 
related cluster of issues, or through linking one set of such issues to another.” In other words, 
international negotiations are a form of barter in which the only means of payment are state 
commitments on issues of interest to the other party.”’ Usually, this exchange presents little 
difficulty, as interests are perceived to be equally and reciprocally oriented around a single 
legal standard, or set of standards, that address a cluster of issues. For example, many bi- 
lateral investment treaties (formerly treaties of friendship, commerce, and navigation) or 
bilateral most-favored-nation commitments could be negotiated in a fairly simple way be- 
cause both nations might see their interests as equally served by the substantive standard.” 
In other circumstances, however, “issue barter” is necessary to achieve agreement.” The 
linkage of additional issues might be required either because there is no Pareto-superior 
agreement that could be reached on a single issue, or because any such agreement, although 
beneficial to both parties, is not regarded as sufficiently reciprocal by one of them. Issue 
linkage might therefore be sought for reasons of reciprocity even where the resolution 
reached on both issues is in each party’s interest.” 

It is thus not always an adequate response to a linkage claim to say that the issues have 
nothing to do with each other. That would be an adequate rebuttal only if the linkage claim 
were substantively based. Strategic linkage claims (including sanction-based linkage dis- 
cussed below) do not posit any substantive relationship between the issues or issue areas to 
be linked. This feature does not mean that such linkage claims are in any sense illegiti- 
mate.” Nevertheless, the strategic and sanction-based forms of linkage have been extremely 


*4 See Bernard M. Hoekman, Determining the Need for Issue Linkages in Multilateral Trade Negotiations, 43 INT’LORG. 
693 (1989). 

” See Robert O. Keohane, Reciprocity in International Relations, 40 INT’LORG. 1 (1986); Alan L. Winters, Reciprocity, 
in THE URUGUAY ROUND: A HANDBOOK ON THE MULTILATERAL TRADE NEGOTIATIONS 45 (J. Michael Finger & 
Andrzej Olechowski eds., 1987)... 

* See Tollison & Willett, supra note 23, at 437, 444. 


27 As James Sebenius put it: “Think of issues as different types of commodities and of negotiators as traders in 
a market.” James K. Sebenius, Negotiation Arithmetic: Adding and Subtracting Issues and Parties, 37 INT'L ORG. 281, 283 
(1983); see also Hoekman, supra note 24, at 695. 

28 In some ways, the bilateral investment treaty presents an easier case for negotiation, since at least at some times 
countries have regarded both incoming and outgoing investment as a benefit. Thus, agreement could be reached 
both between countries primarily interested in making foreign investments, and between a capital-exporting 
country and a capital-importing country. But despite the views of most economists, countries through most of 
modern history have taken a mercantilist approach to trade negotiations, so that only exports were regarded as 
a benefit and liberalization of imports was a price that had to be paid to obtain that benefit. The GATT strongly 
reflects both the reciprocity norm and its mercantilist application. 

* See Hoekman, supra note 24, at 695. 

% Kenneth Oye distinguishes between “extortion” and “exchange” in the linking of issues for purposes of negoti- 
ation. OYE, supra note 19, at 38-43. Extortion exists under Oye’s analysis when the party insisting upon linkage 
would be better off under a cooperative agreement on the first issue, no matter what the other party does on the 
other issue. According to this view, insisting upon reciprocity as analyzed here might qualify as “extortion.” When 
one takes into account the problem of dividing the surplus from a transaction, the distinction between exchange 
and extortion is less clear. Although Oye’s formal analysis of extortion appears to include the refusal to act cooper- 
atively when it is in one’s interest to do so, his discussion focuses on Pareto-inferior moves or threats by a party 
seeking action on a linked issue. Asa result, the distinction between exchange and extortion is contingent on both 
the status quo (i.e., the present distribution of resources, rights, and obligations) and the preferences of the 
parties. On the latter point, see id. at 44—45. 

3! Indeed, the linkage claim might still be normative in the sense that global welfare will be enhanced if the two 
issue areas or regimes are linked together as a strategic matter. 
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controversial in international relations, and especially disputed in the multilateral context. 
To some extent, the objection is practical. While it might be feasible to pursue bilateral 
relaticas and bilateral agreements when “everything is on the table,” multilateral arrange- 
ments Dose formidable obstacles to doing so. The increasing demands for linkage have led 
to the expansion of multilateral regimes into “conglomerate structures” such as the United 
Nations Convention on the Law of the Sea and the World Trade Organization. But it would 
be widely regarded as unacceptable, and impracticable, if a nation were to demand conces- 
sions i the law of the sea agreement in exchange for liberalization of its trade. This example 
suggests, perhaps, that pure strategic linkage, without any substantive argument, is not 
genera_ly accepted in multilateral contexts. 

Clains based on distributional consequences present a more ambiguous situation. Distri- 
butior-al issues can be addressed within an issue area by resolving some issues in a way that 
offsets -he distributional consequences of other issues. The distributional claim may be cast 
either zs an overall criterion on which the negotiations will be judged, or as a normative argu- 
ment for resolving a particular issue in a particular way in light of how other issues have 
been resolved. Where, however, the purpose is primarily to resolve a skewed distribution of 
benefis or costs, any issue with the desired distribution of benefits could be used, whether 
or noti_is substantively related to the issues under discussion. International negotiations tend 
at time: to frame linkage in normative terms, partly because of the resistance to purely redis- 
tributicnal payments. Thus, in the negotiations over the environment, developed countries 
agreec to establish a fund for developing countries to pay for certain measures of environ- 
mental protection, rather than simply agreeing to make an unrestricted side payment. 
Similaxy, in the Uruguay Round trade negotiations, developed countries agreed to adjust 
their fod assistance to compensate for the adverse effects on the food-importing devel- 
oping countries of the restriction on agricultural export subsidies.” 


Sanctice Linkage and Regime Borrowing 


One -ype of strategic linkage worthy of special note demands that sanctions from one 
issue area be applied to enforce norms from another issue area. This is probably the best, 
and mxst common, argument for linking at least some human rights to trade policy and 
agreertents. Some have regarded trade sanctions as the best means of enforcing commit- 
ments $n a human rights regime. But basic trade norms (in particular, the most-favored- 
nation obligation and the commitment to tariff bindings) appear to prohibit the use of such 
sancticns. If we are to make those sanctions available, the two regimes must be linked in 
some way. 

Claims for sanction linkage do not necessarily depend on any substantive relationship 
between the issue areas. Sanction linkage may be sought even though it affects neither the 
negotiating positions in the linked regime nor the distribution of benefits in either regime. 
Rather.the sanction claim for linkage is a specific example ofa more general type of linkage 
benefi: namely regime borrowing. Thatis, linkage may be sought to obtain the institutional 
and procedural benefits of an existing regime, when similar arrangements cannot be inde- 
pendeztly negotiated for the issues sought to be linked. Sancticns are one type of such a 
possib:e benefit, but others include mechanisms of institutional participation, institutional 
authority (for example, to promulgate interpretations), and funding. When there is an 
effectiv= competition between existing regimes, these factors may carry greater weight than 
substantive relationships. 


® Dedsion on Measures Concerning the Possible Negative Effects of the Reform Programme on Least-Devel- 
oped an Net Food-Importing Developing Countries, in Final Act Embodying the Results of the Uruguay Round 
of Multi-cteral Trade Negotiations, in THE LEGAL TEXTS, supra note 4, at 392. 
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This point is well illustrated by the problem of formulating an international investment 
regime. International investment is now primarily regulated through bilateral agreements, 
and to some extent through customary international law. One possibility would be to create 
a new international investment institution (e.g., a separate General Agreement on Foreign 
Investment). Alternatively, the investment regime could be incorporated into some existing 
multilateral institution, such as the IMF, the World Bank, or the WTO. Each of these insti- 
tutions could make a substantive claim to being the proper home for a new regime for 
foreign investment. But equally or more important, they present different institutional struc- 
tures and cultures. Their enforcement of norms and decision-making procedures (formal 
and informal) differ greatly. Although separate procedures could of course be formulated 
for the investment regime, doing so would create the potential for serious conflict within 
the regime and, in any case, the burden of justification would be on those who seek a dif- 
ferent set of rules. 

None of the above-described linkage claims can be dismissed ab initio as illegitimate. 
Rather, each must be addressed on its own terms (e.g., whether or not the claimed sub- 
stantive relationship exists or the strategic linkage is desirable) and analyzed in terms of the 
costs and benefits of making the linkage sought. Those costs and benefits will depend 
significantly on just how the linkage is to be achieved, and it is to those possibilities that I 
now turn. 


II. A TYPOLOGY OF LINKAGE MEANS 


The preceding section analyzed the possible reasons for linking issue areas and regimes. 
Since some justification can be offered for almost any linkage (indeed, a strategic claim for 
linkage by a party virtually carries its own ipse dixit justification), the merits of linkage will 
ultimately turn on determining the costs and benefits of the particular means employed. 
The available means depend on the nature of what is being linked. If a particular issue is 
being linked to another issue, it makes little sense to link entire institutions and regimes 
into complex collaborative structures to achieve a much narrower goal. In the absence of 
agreed institutions and procedures, it is not clear how issue areas without such formal struc- 
tures would be linked. Indeed, as suggested above, regime borrowing is a source of linkage 
claims where one of the issue areas, but not the other, is characterized by well-developed 
institutional structures. 

Regimes thus present institutional opportunities for linkage that more diffusely governed 
issue areas do not. Not all linkage claims, however, require institutional linkages. Most of 
the scholarly literature has focused on strategic linkage claims. This type of linkage may 
possibly be achieved simply as a matter of negotiation and agreement; once agreement on 
both issues is obtained, no further linkage is required. This approach is common in inter- 
national bilateral negotiations, but rare in the multilateral context. Rather, the examples 
of the law of the sea and the Uruguay Round trade negotiations demonstrate a tendency 
toward regime expansion and the development of what we might call “conglomerate” regimes. 
These are regimes that remain somewhat separate, in terms of both norms and institutional 
structures, within an overarching regime.” Like corporate conglomerates, they are marked 
by important institutional relationships and perhaps common policies among the constitu- 
ent parts, but also by institutional separation. In this sense, the ongoing relationship between 
the distinct areas might still be characterized as linkage rather than scope, but in terms of 
the above analysis such conglomerates are hybrids. 


3 These conglomerate regimes can be regarded as the formalized version of Aggarwal’s nesting of regimes. See 
AGGARWAL, supra note 16, 
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Relaticzal Aspects of Linkage 


Befe-e proceeding to an analysis of linkage structures, the introduction of somé ‘general 
termin5logy will be helpful. Linkages between regimes can be broadly divided into three 
relaticmal categories: deferential, collaborative, and autonomous. The linkage is deferential 
if one -=gime defers to a determination of the other regime regarding the linked issue. The 
WTO, for example, is required to defer to any determination by the International Monetary 
Fund <athorizing exchange restrictions, even though their effect may be equivalent to quan- 
titative restrictions.** The linkage is collaborative if the resolution of any issue relevant to 
the linkage must be resolved by some joint mechanism. I draw a distinction here between 
“collaborative” and “cooperative.”* Collaborative connotes ajoint product that requires the 
acquiescence as well as participation of both parties. A cooperative arrangement entails 
some odligation to work with the other organization and share views and information, but 
not netessarily deference or agreement in making a final decision.” Linkage is autonomous 
if the regime maintains its authority, without deference or collaboration, to make a decision. 
The World Bank, for example, is now required to take environmental issues into account 
in making loans, but it does so by including environmental issues within its normal decision- 
making procedures. Such an autonomous linkage might nonetheless require an obligation 
to coozerate. 

Defe-ential and autonomous linkages are vectorial; thatis, for two regimes that are linked 
together, the linkage might be autonomous for one, but deferential for the other. The link- 
age co_‘]d also be autonomous for both regimes. Both regimes might be required to take the 
linked ssue into account, perhaps even through cooperative actions, but neither would be 
required to defer to the other if the matter initially arose within that regime’s sphere of com- 
petence. Because regime structures (particularly voting and dispute settlement procedures) 
and ins<itutional cultures differ substantially, the relational nature of any regime linkage is 
apt to be controversial. It will be especially contentious when regime norms potentially 
conflict and participants differ about the relative importance to be given the two regimes. 

Autcaomous linkages that depend on the interpretation of legal provisions and the 
potential balancing of conflicting values pose difficulties that collaborative regimes do not. 
Although some environmentalists might be satisfied with “greening the GATT,” others 
clearly do not trust a trade regime to administer any linkage between trade and the environ- 
ment. They fear that trade officials will value the benefits of liberalized trade too highly, and 
discous.t the benefits of environmental protection. Thus, autonomous linkages may result 
in increasing pressure for additional linkage structures, such as opening WTO proceedings 
to environmental organizations. 


Linkage Structures 


Linkege without further specification is an extremely abstract concept. To say that two 
issue areas or regimes are linked implies somehow that decisions, values, or norms in one 
area or “egime will influence the other. But it does not tell us how that influence will be brought 
to bea~ In this section, I elaborate the various structures for achieving such influence. 


3 GATT Art. XV:2. 

5 Cf Acthur A. Stein, Coordination and Collaboration: Regimes in. an Anarchic World, 36 INT'L ORG. 299 (1982) (dis- 
tinguishiag coordination from collaboration). 

36 Thisis certainly the meaning of the obligation to cooperate as used in the GATT. Interestingly, the word 
“collaberate” is used only in part IV, which was added in 1964 and intended to address issues of concern to the 
develop mg countries, The IMF Agreement uses both terms, and its usage is vaguely consistent with the distinction 
adopted nere. Articles of Agreement of the International Monetary Fund, opened for signature Dec. 27, 1945, 60 
Stat. 14C°, 2 UNTS 39. 
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Negotiating linkage. Perhaps the simplest way to link issues is for the parties involved in - 
negotiations to insist on a satisfactory resolution of both issues before agreeing to either 
one. Particularly in achieving linkage of specific issues in bilateral negotiations, there is no 
need for complex institutional or legal structures. Either party can insist that some range 
of issues be negotiated and settled before any agreements are reached. Issue areas can be 
linked in the same way, although this greatly complicates negotiating structures. 

In the multilateral context, the means of linkage are more complex. If the only question 
is achieving, for each of the parties, a satisfactory set of agreements at a particular point in 
time, then the procedure suggested above can be adapted to the multilateral context: 
“Nothing is agreed until everything is agreed.”*” The Uruguay Round was an instance of 
multilateral issue area linkage (as was the negotiation of the Law of the Sea Convention). 
Although one agreement can be effectively conditioned on another, linking particular issues 
across agreements becomes relatively rare, as few persons within negotiating bureaucracies 
have the authority to make such trade-offs. In effect, the resolution of issue trade-offs is a 
matter of high-level decision in the final stages of negotiation. 

Strategic linkage in negotiations without further institutional linkage makes linkage a one- 
shot affair. But in many circumstances one-shot linkage will not suffice to achieve the goals 
that underlie the linkage claim. It might, for example, prove difficult to reestablish linkage 
when changes are made in one regime, or if one of the regimes is weakly enforced. Some 
continuing linkage will be necessary, either to link enforcement of the two regimes or to 
coordinate the development, application, and interpretation of regime norms and goals. 
If the agreements are embodied in separate treaties, an explicit linkage might be required 
to make clear, as a legal matter, that one party’s breach of one treaty might entitle the other 
party to suspend the other treaty in response.” 

Hierarchical linkage. One obvious means of linking diverse issues and institutions is through 
the establishment of a hierarchically superior institution that would resolve conflicts and 
coordinate activity in overlapping areas of authority. Although it has been proposed on 
occasion that the United Nations act as a sort of superadjudicatory, or at least coordinating, 
agency, that proposal has not been adopted. The vision developed during World War II 
of a group of UN specialized agencies, each assigned its own issue area and astride of which 
would sit the United Nations, has gone unrealized. Indeed, it was a noteworthy omission 
that the new World Trade Organization, in contrast to the International Trade Organization 
that was agreed to in 1948, was not conceived of as a specialized agency of the United Nations. 
And even for those with the legal status of a specialized agency, the relationship to the 
United Nations now often seems no more than nominal.” In the meantime, new agree- 
ments and institutions have flourished, and older ones have expanded their membership 
and mandate. We inhabit a world of “multi-multilateralism”’—numerous multilateral regimes 
with sometimes overlapping, indeed sometimes conflicting, mandates. 

This regime structure poses fundamental difficulties for linkage. Indeed, one can argue 
that it is largely inconsistent with the notion of such linkage. Each of these regimes is gener- 
ally regarded as voluntary; no state is required to participate in any particular international 


37 This was the basis on which the many agreements comprised by the Uruguay Round trade negotiations were 
negotiated. 

38 Although such retaliation is generally permissible in bilateral international relations, its status in the 
multilateral context is less clear, in part because many multilateral regimes are “self-contained,” that is, have their 
own specified procedures for dispute settlement and enforcement. 

°° For a recent proposal, see Alvaro de Soto & Graciana del Castillo, Obstacles to Peacebuilding, FOREIGN POL’Y, 
Spring 1994, at 69. 

2 Executive heads of all United Nations agencies meet in the Administrative Committee on Coordination, but 
even in this cea the Secretary-General does not exercise any hierarchical authority. “[H]e is at best primus inter 
pares.” Id. at 75. : 
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regime.” Insisting upon linkage violates this principle, as it implies that participation in the 
linkec regime is no longer voluntary. Moreover, some regimes explicitly or implicitly include 
norms that call the permissibility of linkage into question. The trade regime is the prime 
example because the unconditional most-favored-nation obligation operates to prohibit the 
linking of trade treatment to issues external to the trade regime. 

Mer2ership linkage. One way to link formal regimes (i.e., those governed by international 
instit_ions or multilateral agreements) is through a linked membership requirement. That 
is, a regime in which certain issues are considered relevant requires membership in a sepa- 
rate regime that explicitly governs those issues.“ For example, to join the World Bank, a 
country must be a member of the IMF, although the reverse is not true. Similarly, to join the 
WTO, a country must either be a member of the IMF, or undertake comparable obligations 
regard ng exchange rates.“ This “macrolinkage” between institutions does not fully deter- 
mine whether the linkage in particular contexts will be autonomous, deferential, or col- 
labore-ive. The two linked regimes could continue to function completely autonomously, 
and the parties that insisted on linkage might view their concerns as sufficiently satisfied by 
the joimt membership requirement. Conglomerate regimes such as the World Trade Organi- 
zation n which most of the agreements are mandatory consist largely of membership linkage, 
althouzh additional linkage structures are also present (including in the case of the WTO 
the hi=rarchically superior General Council and Ministerial Conference). 

Mer bership linkage, without more, is a relatively weak form of linkage in that it does not 
make ne enforcement mechanisms of the stronger regime available. Suppose, for example, 
that an amendment to the WTO Agreement required every member to adhere to the Inter- 
national Covenant on Civil and Political Rights. Such a requirement would not have an 
obvious effect on any GATT norms, including the most-favored-nation obligation. That 
obligation would probably still be interpreted as prohibiting discrimination based on human 
rights abuses in the exporting country.** Of course, a membership requirement could be 
couple with additional linkage mechanisms, including the incorporation of norms and the 
authorization of sanctions, 

Incerboration (of an issue area). In membership linkage, the influence of one regime on 
another is implicit. The linkage essentially leaves unresolved how conflicts between regimes, 
whether in values or norms, should be dealt with. One way to link issue areas while avoiding 
confli= between regimes is by incorporating one issue area into a regime that governs the 
other issue area. This method, however, might not be a true form of linkage but, rather, an 
agreed expansion of scope. As previously suggested, competition between regime linkage 
and regime scope may always emerge, and incorporation may be said to constitute the scope 
solution to the linkage problem. 

This view, however, oversimplifies the matter. Even when an issue is formally incorporated 
into a regime, the way it is incorporated will still pose important questions. The issue area 


“' Easa state, however, is required to adhere to principles of customary international law, some of which might 
develop as the result of a commonly adhered to international agreement. 

2 See. ¢.g., Belgian Family Allowances (Allocations Familiales), Nov. 7, 1952, GATT B.LS.D. (1st Supp.) at 59 
(1953):United States—Restrictions on Imports of Tuna, Aug. 16, 1991, GATT B.1.S.D. (39th Supp.) at 155 (1993), 
reprinteZin 30 ILM 1594 (1991) (unadopted) [hereinafter Tuna/Dolphin J]. 

3 Cf Steve Charnovitz, A Critical Guide to the WTO’s Report on Trade and Environment, 14 ARIZ. J. INT'L & COMP. 
L. 341, 555 (suggesting possibility of bringing multilateral environmental agreements into WTO framework as 
plurilat=ral trade agreements). ~ 

“GATT Art. XV:6. Because IMF membership has tended to be considerably broader than GATT membership, 
the vast majority of countries have fulfilled the requirement of this article through IMF membership. 

* It right, however, result in a different interpretation of some of those norms, depending on the interpretive 
approa = adopted. ca 

*® Ar =xception for prison labor would be available under GATT Article XX(e), and a country could impose 
economc sanctions against countries violating human rights if these were specifically called for by action of the 
United Mations. 
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could be incorporated so as to preserve its distinctiveness, perhaps through the formulation 
of a conglomerate type of regime. Even if the conglomerate structure is not adopted, the 
issue may be compartmentalized in various ways that will limit its importance within and 
permeation through the overall institutional framework. For example, aseparate committee 
might be established to address a specified issue raised by the incorporated issue area (e.g., 
environmental review of World Bank loans), and the normal institutional procedures would 
take such a committee’s review into account in making a final decision. Alternatively, the 
issue area might be incorporated in some more pervasive way, so that it influences virtually 
all aspects of the regime’s work. Thus, linkage and scope solutions are not sharply divided 
but present a range of alternatives. 

The range of incorporation is well illustrated by the evolution of the treatment of devel- 
opment within the trade regime. The failed Charter for an International Trade Organiza- 
tion contained special provisions on development as well as the commercial provisions that 
eventually became the GATT. The GATT included some of the former provisions, but not 
all. Increasingly, the developing countries agitated for more attention to their needs. In 
1964 they created a new regime, the United Nations Conference on Trade and Develop- 
ment (UNCTAD). The developed countries, which dominated policy making in the GATT, 
responded to this competition by adopting part IV of the GATT on trade and development. 
UNCTAD then formulated the principle of more favorable tariff treatment for developing 
countries, and the GATT acquiesced in 1971. At that point, the special treatment of devel- 
oping countries (consisting of nonreciprocity in tariff negotiations, increased leniency re- 
garding trade barriers to protect infant industry or the balance of payments, and permission 
for developed countries to favor goods from developing countries) was isolated in discrete 
provisions and contexts. From the Tokyo Round to the Uruguay Round, such treatment 
gradually became a pervasive principle of the GATT and the new World Trade Organiza- 
tion. Thus, one could argue that this principle evolved from weak linkage through partial 
incorporation to full incorporation into the trade regime. 

The Uruguay Round Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS) represents a more limited form of incorporation. In that case, many of the norms 
of an existing regime, that is, the various agreements concluded under the auspices of the 
World Intellectual Property Organization (WIPO), were incorporated directly into the WTO 
TRIPS Agreement. Not all such norms were so incorporated, and the Agreement also encom- 
passed norms covering new aspects of intellectual property rights. This approach, and 
indeed the history of the TRIPS agenda, suggests that the desire for linkage is based on 
“regime borrowing.”*” However, the TRIPS approach to incorporation, although to some 
extent carried out by reference to an existing regime that governed the issue area, was static 
and autonomous. Changes in the WIPO system do not automatically apply to WTO members, 
and WIPO interpretations of incorporated norms do not bind the WTO, although they 
would probably influence it. Thus, WTO sanctions are only available for violations of these 
statically incorporated norms, not for violations of any obligations under the WIPO agree- 


* The norms of the TRIPS, including those incorporated by reference, are static. If the WIPO or other agree- 
ments are changed, the obligations under the TRIPS and the WTO Agreements do not incorporate those changes. 
The TRIPS calls for its council to establish “appropriate arrangements for cooperation” with WIPO, but in general 
does not adopt a deferential posture toward that organization. There are, however, two provisions that might be 
viewed as a form of deferential linkage. First, in an exception to the general rules for amending the WTO Agree- 
ments, if all members of the WTO have accepted higher levels of protection in multilateral intellectual property 
agreements, the WTO Ministerial Conference has the authority to adopt amendments incorporating those higher 
levels of protection into the TRIPS. WTO Agreement Art. X:6, referring to amendments proposed under Article 
71 of the TRIPS. Second, and more important, procedures relating to the acquisition or maintenance of intel- 
lectual property rights that are provided for in multilateral agreements concluded under the auspices of WIPO 
are excepted from the most-favored-nation obligation of the TRIPS. Agreement on Trade-Related Aspects of Intel- 
lectual Property Rights, Art. 5, WTO Agreement, Annex 1C. Thus, parties to the WTO Agreements still have some 
incentive to participate in WIPO. 
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ments In some respects, then, this form of incorporation resulted in the formation of two 
distinct regimes to govern international aspects of intellectual property protection, with an 
ongotmg weaker linkage between them. 

Alth>ugh issue area incorporation is always an alternative to the linking of formal regimes, 
it is pacticularly likely to occur when one area is not governed by a formalized regime, or an 
existing regime is regarded as fundamentally deficient. Regime amalgamation is possible, 
but ir. the international context the obstacles are especially formidable, except perhaps 
when some conglomerate structure already exists. 

Issue linkages. To some extent, issue area incorporation and membership linkage represent 
poles on the spectrum of issue area linkage: from full amalgamation to complete institu- 
tional separation apart from the membership requirement. Both, however, take a wholesale 
apprcach to the linkage problem in that the entire issue areas are linked. Other approaches 
to linkage look instead to particular issues within issue areas. Some issues from one regime 
may te linked to the other regime. Environmental subsidies might be addressed, but not 
other<spects of environmental protection. Different mechanisms of linkage may be chosen 
for di=erent issues, and factual questions may be distinguished from legal ones. 

On-= specific issues for linkage are identified, any of the three relational forms described 
above:could be applied: autonomous, deferential, or collaborative. Autonomous approaches 
do notreally constitute a form of regime linkage (although substantive issues will have been 
linked unless they are coupled with some participatory structure (as described below). 
Collaforative and deferential approaches require the identification of issues to be resolved 
by anozher regime or by some special joint structure, such as an interorganization committee. 

The GATT, for example, requires the Contracting Parties (now the WTO) to 


accept all findings of statistical and other facts presented by the Fund relating to foreign 
exchange, monetary reserves and balances of payments, and . . . accept the determina- 
tizn of the Fund as to whether action by a contracting party in exchange matters is in 
accordance with the Articles of Agreement of the International Monetary Fund, or with 
th= terms ofa special exchange agreement between that contracting party and the CON- 
T4CTING PARTIES. The CONTRACTING PARTIES, in reaching their final decision in cases 
ir.-olving the criteria set forth in paragraph 2(a) of Article XII or in paragraph 9 of 
Article XVIII, shall accept the determination of the Fund as to what constitutes a serious 
decline in the contracting party’s monetary reserves, a very low level of its monetary 
rezerves or a reasonable rate of increase in its monetary reserves, and as to the financial 
as>ects of other matters covered in consultation in such cases." 


On otker issues, however, only consultation is required, and the GATT has exclusive author- 
ity to make the ultimate determination. 

The linkage with the United Nations is broader, and more deferential still. The GATT 
provides that “[n]othing in this Agreement shall be construed . . . to prevent any con- 
tracting party from taking any action in pursuance of its obligations under the United 
Natiocs Charter for the maintenance of international peace and security.” 

The two critical problems in such linkage are, first, to isolate and define the points or 
issues of linkage and, second, to decide who has the authority to decide whether such an 
issue .: involved in a given circumstance. The above-quoted provision regarding deference 
to ob igations under the UN Charter, for example, does not require the GATT to seek a 
determination or even advice from the United Nations or the International Court of Justice 
regar=ing a claim by a party that it is acting in pursuance of obligations under the Charter. 


8 GaTT Art. XV:2. 

® Id „Art. XXI(c). This provision is effectively required by the UN Charter, which provides: “In the event of a 
conflicbetween the obligations of the Members of the United Nations under the present Charter and their obli- 
gations ander any other international agreement, their obligations under the present Charter shall prevail.” UN 
CHART=3 Art. 103. 
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In many circumstances, certain substantive issues are deferred to other institutions, but the 
preliminary jurisdictional determination is not. 

Interpretive linkage. Each of the above linkage mechanisms assumes that the question of 
linkage has been addressed in at least one of the linked regimes. In many instances, the 
interaction between the issues and regimes has not been considered explicitly. In that case, 
the only available means of linkage may be through the interpretation of the legal pro- 
visions governing one or both of the regimes. 

The generally authoritative source governing the interpretation of treaties is the Vienna 
Convention on the Law of Treaties.” Its provisions on multilateral agreements are both sparse 
and formalistic. Articles 40 and 41 govern amendments to multilateral treaties and Article 
58 deals with the limited suspension ofa multilateral treaty by agreement between the parties. 
Article 60, on suspension of a treaty as a sanction for material breach, includes special pro- 
visions for multilateral treaties. These provisions have some implications for certain forms 
of linkage, but do not address the use of interpretive principles to reconcile and link existing 
multilateral agreements. The provisions of the Convention governing interpretation of 
treaties and the application of successive treaties contain no distinctive provisions governing 
multilateral treaties. Under Article 30, when two multilateral treaties relate to the same sub- 
ject matter, the later treaty prevails between states that are parties to both. As between states 
that are not parties to both treaties, only the provisions of the one to which they are both 
parties apply. Article 31, which sets forth the general rules of interpretation, includes as 
interpretive sources subsequent agreements and practice, but only as they specifically relate 
to the treaty in question.” 

This formalism was well illustrated by the GATT panel’s decision in the case brought by 
the European Community against the United States for its embargo on tuna that may not 
have been harvested by dolphin-safe methods.” Both parties to the dispute had made argu- 
ments based on other bilateral and plurilateral treaties. The panel found these treaties 
irrelevant, since they had not been referred to in the preparatory work and did not consti- 
tute practice under the GATT.” In its report the panel mentioned only subparagraphs (a) 
and (b) of Article 31(3) of the Vienna Convention, which do refer specifically to any subse- 
quent agreement regarding interpretation of, or practice under, the treaty being interpreted. 
More helpful, perhaps, would have been subparagraph (c), which provides that “any rele- 
vant rules of international law applicable in the relations between the parties” shall also be 
taken into account. This provision should be interpreted as including obligations under 
treaties that apply between the parties, and thus softens the later-in-time rule specified by 
Article 30. Indeed, if the two treaties govern substantially different subject matters, Article 
30 is arguably inapplicable, as it applies only to “successive treaties relating to-the same 
subject-matter.”** Thus, at least as between states that are both parties to two or more multi- 
lateral agreements governing different subject matter, the rules of one agreement could be 
taken into account in interpreting the provisions of the other. 

These principles of interpretation could better reflect the multi-multilateralism described 
above.” Under this approach, for example, a WTO dispute settlement panel would take into 


5° Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331. 

5 Yd., Art. 31(3). 

$2 United States—Restrictions on Imports of Tuna, GATT Doc. DS29/R (June 16, 1994), reprinted in 33 ILM 839 
(1994) (unadopted) [hereinafter Tuna/Dolphin II]. 

53 The panel’s reasoning on the latter point was opaque. It was unclear whether it based its decision on the fact 
that only some parties to the GATT were parties to those arrangements, or more generally on the fact that those 
agreements were distinct from the GATT. 

“Vienna Convention on the Law of Treaties, supranote 50, Arts 30, 31. However, an argument could be made that 
“the same subject-matter” refers to the specific instance of treaty application, and that any two treaties that might be 
interpreted as applying to the same problem or instance of state conduct relate “to the same subject-matter.” 

5 See text following note 40 supra. 
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accourt all multilateral agreements implicated by the substance of a dispute. This tech- 
nique however, is open to two objections. First, some parties to the WTO will not be parties 
to other multilateral agreements, including agreements with a broad membership. This 
situaticn results in a dilemma. The WTO could enforce the other multilateral agreement 
against parties who have rejected it (or at least not accepted it), perhaps by declaring that 
the agreement has become part of customary international law. Or the WTO could apply 
the otzer agreement only to those WTO members that are parties to it. This result is objec- 
tionakE because it violates the fundamental GATT norm, the most-favored-nation obligation. 
Indee=, it has the perverse effect in many situations of providing more favorable trade 
treatm=nt to those nations that refuse to adhere, for example, to an environmental accord. 
The-second, and perhaps more difficult, objection is one of institutional bias. This type 
of intepretive linkage is autonomous. The WTO would be charged with reconciling the 
potenxally conflicting aims of the GATT (or other WTO agreement) and the other agree- 
ment. The natural inclination of WTO personnel might be to favor the norms underlying 
the literal trading regime (since that is their primary mandate) and to lean toward results 
that would prohibit trade barriers. Many environmentalists have therefore proposed institu- 
tional<s well as substantive changes to reflect environmental issues in the WTO. These have 
incluced participation of environmental organizations in the dispute settlement process. 

The most difficult problem in interpretive linkage is determining how broadly to pursue 
the goel of reconciling the conflicting principles of distinct multilateral regimes. For example, 
in the funa/Dolphin case (and in most similar cases involving environmental controls), the 
Unite= States certainly could not point to any international agreement that required it to 
impose trade restrictions. Similarly, neither ILO conventions nor human rights covenants ` 
mandate the use of trade sanctions against countries that violate the standards in those 
agreements. Where the mandatory rules of two regimes do not conflict, a dispute settlement 
body arguably should not create conflict by recognizing forms of self-help not explicitly 
allowed by one agreement and forbidden by the other. Of course, where the rules of two 
regim=s are ambiguous, the argument remains that the interpretive sources should not be 
limite= to those pertaining to the regime exercising authority. 

Partipatory linkage. Institutional participation represents yet another model of linkage. 
It alreedy forms part of the linkage mechanism of the institutions governing international 
econcmic law. The IMF, for example, generally participates as an observer at GATT Council 
meetizgs. The panel in one GATT dispute, at the request of one of the parties and the 
consert of the other, consulted with the World Health Organization (WHO). This case ad- 
dressed a challenge by the United States to Thailand’s restrictions on the import of foreign 
cigareates. The primary issue was whether such a restriction could be upheld under Article 
XX(b) of the GATT, which provides for a limited exception to GATT obligations for mea- 
sures to protect human life or health.” The WHO met with the panel and made formal 
submissions to it. The information provided by the WHO described not only the health 
dangers of cigarette smoking, but also the marketing practices of multinational cigarette 
companies and the effects of their entrance into foreign markets. The United States did not 
dispuze most of the WHO’s information but did question the WHO’s competence regarding 
“healtla consequences of the opening of the market for cigarettes.”** 

This type of participation links issues by creating interactions between the multilateral 
institu-ions responsible for those issues. In terms of the relational models described above, 


58 The-3land—Restrictions on Importation ofand Internal Taxes on Cigarettes, Nov. 7, 1990, GATT B.LS.D. (37th 
Supp.) =t 200 (1990), reprinted in 30 ILM 1122 (1991). 

5 Id para. 58. 

8 The exception is limited because the measures adopted must be “necessary,” and must “not [be] applied in 
a manrer which would constitute a means of arbitrary or unjustifiable discrimination between countries where 
the sarre conditions prevail, or a disguised restriction on international trade.” GATT Art. XX [chapeau] & XX(b). 
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the linkage is auttonomous-collaborative. Linkage of issue areas can also be achieved through 
the participation of nongovernmental organizations (NGOs) that effectively constitute special 
interest groups for particular issue areas. Some have proposed, for example, that inter- 
national environmental NGOs be permitted to participate as interested third parties in 
WTO trade proceedings that raise environmental issues. The objection to such participation 
is often not to the linkage of issues but, rather, to the proposed role of nongovernmental 
and private parties, an issue well beyond the scope of this paper. 

Permissive unilateral linkage. Linking multilateral regimes does not necessarily require 
multilateral means. The authority to create a linkage between issue areas or regimes might 
rest instead with the individual participants in those regimes. Such authority is itself a form 
of linkage, and might either be explicitly provided for by the agreements or result from 
interpretation of the applicable provisions. Although in theory such authority could be man- 
datory, itis more likely to be permissive. Other than the above-quoted provision regarding 
obligations under the United Nations Charter, the GATT contains no such explicit authority 
with regard to regimes outside the GATT.” One GATT panel has hinted that a multilateral 
regime might provide authority for unilateral action that would otherwise not be justified 
under the exceptions of Article XX of the GATT.© The GATT subsidies regime can be 
regarded in part as a form of permissive unilateral linkage between the issues of subsidies 
and trade regulation. Under the GATT, each country may impose countervailing duties to 
offset subsidies granted by the exporting nation. Some have proposed this approach for 
“social dumping”” with regard to environmental protection and workers’ rights. An excep- 
tion to the GATT permitting the imposition of duties in those circumstances would be a 
form of permissive unilateral linkage, although such duties, like countervailing duties, would 
probably be subject to WTO supervision. 

The original exception in the Havana Charter for commodity agreements is a better ex- 
ample of the permissive unilateral linkage model. Article 45 (a) (1) (ix) contained an exception 
for measures “taken in pursuance of intergovernmental commodity agreements concluded 
in accordance with the provisions of Chapter VI.” This linkage was encompassed by the 
“conglomerate” structure of the proposed International Trade Organization. In the nar- 
rower context of the GATT, it was adapted to require GATT approval either of criteria for 
the commodity agreement or of the agreement itself. However, in what appears to be an 
interpretive linkage, a note to Article XX provides that the exception “extends to any 
commodity agreement which conforms to the principles approved by the Economic and 
Social Council in its resolution 30(IV) of 28 March 1947.” The Havana Charter also pro- 
vided for deference (in the form ofa permissive exception to its obligations) to intergovern- 
mental agreements relating “solely to the conservation of fisheries resources, migratory birds 
or wild animals.”"™ 

The central distinction between unilateral linkage and multilateral issue linkage is marked 
by the extent to which participants may unilaterally decide the issues raised by the linkage. 
For example, such a linkage might require a threshold multilateral determination thata par- 
ticipant in the trade regime has violated internationally recognized human or labor rights. 


5 Id., Art. XXI. See text at note 49 supra. 

© Tuna/Dolphin I, supra note 42. 

* The reference to “dumping” is an attempt to draw an analogy to those provisions of the GATT regarding 
dumping and antidumping duties. That analogy, however, is somewhat inapposite, both because itis generally an 
action against the behavior of private firms and because the crucial element of dumping is selling below cost. The 
problem with “social dumping” is that firms are not required to internalize certain costs (e.g., measures for 
environmental protection and worker safety), and therefore benefit from an implicit subsidy. 

®U).S. DEP’T OF STATE, PUB. NO. 3206, HAVANA CHARTER FORAN INTERNATIONAL TRADE ORGANIZATION: INCLUD- 
ING A GUIDE TO THE STUDY OF THE CHARTER, Art. 45.1 (1948) [hereinafter HAVANA CHARTER]. 

© GATT Ad Art. XX. 

ĉi HAVANA CHARTER, supra note 62, Art. 70.1. 
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Othe- participants in the regime would be permitted to impose trade measures only after 
the m-altilateral determination. Even if each country were relatively free to decide when 
anotker country had committed such violations, the multilateral basis of linkage could be 
partizlly maintained by providing for WTO supervision of the magnitude of any sanction 
impoz2d on human rights grounds. 

Theabove examples are only a typology. A linkage between multilateral regimes will often 
encour pass a variety of these mechanisms. The GATT-IMF linkage illustrates the complexity 
of lin äng regimes. The GATT adopts several linkage mechanisms between the issue areas 
of international monetary policy and trade policy, including institutional participation, issue 
deference, and issue cooperation. The complex GATT-IMF relationship also suggests that 
membership linkage will generally not be sufficient where the claim for linkage is substan- 
tive. Jzint membership does not fully resolve problems of coherence or conflict, and thus 
necessitates additional linkage structures. 


IV. THE DESIRABILITY OF LINKAGE 


The preceding discussion suggests the various reasons for which linkage of issues or 
reginres may be sought, and the means by which international regimes or issue areas can be 
linked. It cannot be said that any of the claims identified is illegitimate, nor that any of the 
mean is always inappropriate.” It is a matter, within a particular context, of determining 
whether the analytical and empirical bases of the claim can be substantiated, and—assuming 
that xme agreement on linkage or inclusion can be obtained—of identifying the appro- 
priate means for achieving the linkage. 

In this last, brief section, I address what seem to me the most general potential objections 
to lin zage claims. As regards substantive linkage claims, disagreement with their substance 
will usally be the principal reason for opposition. For example, one of the claims for link- 
age advanced by environmentalists and labor activists is that free trade encourages a “race 
to the bottom” in environmental and labor regulation. Free trade advocates, on the other 
hand have disputed that basic claim, arguing that under free trade each nation will choose 
its owa optimal policies. Linkage may be resisted simply on the ground that factual and 
theoretical assumptions on which the claim is based are wrong. Of course, even if the 
substaative claims for linkage are conceded to be valid, strategic considerations (as elabo- 
rated below) might still argue, on a national or global basis, against linkage. 

Stre-egic claims for linkage cannot be disputed on the basis that there is an inadequate 
substantive relationship between the norms governing the two issue areas, as the claim is not 
based >n any such relationship. Instead, opposition must be based on the costs and benefits, 
in terms of the expected result, of linking those areas. 

Every linkage potentially raises strategic problems, whether or not the reason for the link- 
age isetrategic. One reason for opposition is the self-interest of the participant.™ Put simply, 
a parzcipant might perceive that the linkage will lead to a less favorable arrangement, 


® Semne means, such as membership linkage and issue deference, are available only if two issue areas have been 
formalized into regimes. 

6°] do not mean to restrict “participant” here to the formal sense of a potential signatory to an agreement. 
Oppos ion out of self-interest might come from individual nations or from sectoral representatives. 

LinEzge also has the potential to introduce issues not present in either regime separately, which might create 
additicmal obstacles to agreement. For example, if the norms of one regime are not all included in the linkage, 
agreeraznt must be reached on which norms are to be so linked. That is likely to be a difficult negotiation, as it 
potent.ally forces the parties to agree on the relative importance that is placed on the range of norms incor- 
porate= into that agreement. To take the case of human rights, the parties to the human rights covenants will 
probak-y disagree as to which norms are so fundamental, or so linked to some aspect of trade, that they should 
be sele—ed forincorporation into the trade regime. These issues of differentiating the status or function of various 
rights ~ould not need to be addressed in two independent regimes. 
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taking the expected results on both issue areas into account and comparing the linked 
result with the unlinked result. 

Even if all parties would benefit from the linkage, the skewness of those benefits might 
cause parties to engage in strategic behavior so as to redistribute the rewards. Some parties 
might seek to exploit the linkage, perhaps by making claims that they would not make in 
the absence of linkage. Assume, for example, that agriculture and intellectual property are 
the only two issues on the trade negotiation agenda, and that one country has virtually no 
interest in the agricultural negotiations but avery strong interest in the intellectual property 
negotiations. It will potentially be to that country’s advantage to resist making concessions 
in the agricultural negotiations, even though it has no objection to them, in order to en- 
hance its negotiating position in the intellectual property discussions. In this way, linkage 
potentially encourages strategic behavior. 

Beyond such self-interested strategic considerations, the argument might sometimes be 
made that linkage will reduce the global benefits to be obtained from multilateral negoti- 
ations. First, linkage might undermine the ability of nations to reach a consensus on the 
agenda and the resolution of the issues. In many instances, the degree of consensus re- 
garding the norms in the linked regimes will differ considerably. Linking highly divisive 
issues on which there is no, point of agreement between the parties can potentially inhibit 
agreement on the entire group of linked issues, including those on which agreement would 
have been possible in the absence of the linked issues.” In general, the greater the number 
of linked issues, and the more controversial those issues, the less likely it will be for an 
agreement to be reached. When, however, issues are controversial in the sense that most 
outcomes will have highly skewed distributional consequences, it may ease negotiations to: 
link the issues to another controversial issue (assuming that distributional results are inde- 
pendent, and thus can be used together to reach an agreement that falls within the norm 
of negotiating reciprocity). Thus, one cannot argue as a general matter that strategic consid- 
erations militate for or against linkage; it will depend on the circumstances. 

Second, linkage has the potential to undermine the normative framework for a particular 
regime or the degree of commitment to that regime. For example, inclusion of labor or 
environmental issues in the trade regime is likely more generally to lessen fidelity to the 
most-favored-nation clause, and could therefore more broadly subvert adherence to, and 
the definition of, the fundamental norms of that regime.® Equally important, linkage or the 
expansion of the regime’s scope might weaken the degree of commitment to the regime, 
in particular the enforcement mechanisms to which the parties are willing to agree. Thus, 
given the weak enforcement mechanisms agreed to for the International Labour Organi- 
zation, the inclusion of labor issues within the WTO framework might be expected to result 
in lessening the comparatively strong dispute settlement and enforcement procedures now 
available for trade disputes. In short, linkage is just as likely to result in “ratcheting down” 
to a weaker regime as ratcheting up. This slippage might not occur at the time of linkage 
but later as a matter of practice. 

Linking disparate issues into a single regime also poses the risk that the policy goals of one 
of the issue areas will predominate, so that the goals of one are effectively sacrificed to the 
other. This is a particular danger where diverse issue areas or distinct regimes are amal- 


* For a more formal demonstration of this point, see Sebenius, supra note 27, at 300. 

* See Ibrahim F. I. Shihata, Human Rights, Development, and International Financial Institutions, 8 AM. U. J. INT'L 
L. & POLY 27, 36 (1992) (“Political manipulation of the institutions by members in pursuit of their perceived 
national interests may be unavoidable once political considerations are allowed to be freely taken into account.”). 

© For a criticism of the United Nations peacekeeping and humanitarian roles along these lines, see James C. 
Ingram, The Politics of Human Suffering, NAT'L INTEREST, Fall 1993, at 59. Because the humanitarian function has 
failed to thrive alongside the peacekeeping function, Ingram suggests separating the two. 
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gamad into a single structure, and the institutional structure or bureaucratic players favor 
one s=t of policy goals over another. Again, this danger will vary according to the means 
choseu. Membership linkage tends not to pose this risk, although forcing states that are 
hostile to the linked regime to join in order to obtain the benefit of the other regime may 
create obstacles to the development of the linked regime. Sometimes the cost of turning 
pluriteral agreements into universal multilateral agreements is too great. For example, 
over tame the parties to certain human rights agreements might be able to achieve more 
effective enforcement of those covenants and elaborate on the obligations concerned in 
greater detail. If, however, states basically hostile to the ideas underlying those covenants, 
or to their enforcement against nations, are forced to join so they can participate in the 
World Trade Organization, the result might be to prevent the human rights institutions 
from functioning effectively and developing further. 

Thad, and relatedly, linkage will sometimes create an additional source of regime insta- 
bility. A linkage that suits the parties at one point in time may cease to suit them at another. 
Once -egimes are linked, it may be that no regime can be stronger or more stable than the 
least stable of those regimes. Of course, linkage just as possibly may add stability not only to 
some regimes, but to all the linked regimes. The degree to which instability is transmitted may 
depend on the structure of the linkage. Relatively weak forms, such as membership and par- 
ticipatory linkage, will tend to isolate stronger regimes from the instability of the weaker ones. 
On tke other hand, weaker forms of linkage will do little to stabilize inherently weak regimes. 

These are some of the risks and costs associated with recognizing linkage claims. Linkage 
also presents some potential advantages in addition to the substantive merits of the linkage 
claim. International linkage may serve to forestall unilateral linkage that would seriously 
undermine the regime. For example, the United States might be persuaded to abandon 
some bf its unilateral efforts to link trade to the environment if international economic 
orgar.:zations succeed in explicitly incorporating environmental considerations into their 
decis:ons and dispute settlement procedures. Cooperation with limited linkage will often 
be preferred to unilateralism (or bilateralism or regionalism) that incorporates a fuller mea- 
sure o7 linkage. And as previously noted, linkage in some circumstances offers the potential 
to expand the means by which mutuality can be achieved, and thus enhances the ability to 
react an agreement. 

So where does this leave us? Space constraints do not permit a detailed analysis here, but 
I will venture a few tentative observations. The general presumption in the multilateral 
context appears to be that strategic linkage across regimes or issue areas that are not sub- 
stanti¥ely related (in the sense set forth above) is unfair or counterproductive. This will not 
always be the case, but it leads most nations to resist it. Perhaps the fundamental problem 
boils cown to the lack of consensus as to whether the linked issue ought to be the subject 
of an international agreement, or at least doubt as to whether a strong international regime 
is app-opriate to the governance of that issue. That is, it seems inappropriate to use linkage 
to create pressure to reach an agreement on a subject on which few believe there should be 
amu.‘ilateral agreement at all. Where linkage is sought, it generally ought to be by weaker 
mear: that do not undermine the ability to reach agreements. 

Substantive linkage, on the other hand, provokes an array of responses for both substan- 
tive acd strategic reasons. Where it is strongly supported (as for linking labor and environ- 
mentel issues with trade), such linkage can probably not be resisted altogether. Rather, the 
goal nust be to choose the means of linkage that most effectively advance the policies 
soug*st to be linked (e.g., environmental and labor), without undermining the ability to 
reack agreement and make progress in the other regime. Interpretive linkage holds promise 
in th respect, and the WTO now seems in effect to have endorsed this approach. With 
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regard to the role of environmental agreements and norms in the interpretation of GATT 
obligations, for example, the WTO dispute panels have basically done an about-face. They 
have moved from a wooden, formalistic approach that largely ignored the evolution of 
international environmental law, to one that tries in a nuanced way to incorporate this evo- 
lution into a dynamic interpretation of the GATT rules.” 

Carefully tailoring the modality of linkage to the substantive (or on occasion strategic) claims 
advanced for linkage will enable us to see that these are not all-or-nothing claims but, rather, 
steps in the evolution of a complex multilateral regulatory framework across a variety of issue 
areas. Linkage so pursued should not obstruct agreement; on the contrary, itshould further 
enhance the coherence of that multilateral world and the legitimacy of its institutions. 

In general, however, linkage ought not to substitute for attempts to formulate and improve 
the distinct international regimes that govern the linked areas. Regime borrowing and sanc- 
tion linkage in particular tend to reflect frustration and disappointment with the borrowing 
regime (or nonregime) governing the issue area to be linked. In most such situations, link- 
age is a second-best solution. It would be preferable to develop the unsatisfactory regime 
independently. 


Compare, e.g., United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc. 
WT/DS58/AB/R (Oct. 12, 1998), reprinted in 38 ILM 118 (1999), with Tuna/Dolphin II, supra note 52. 


TRIANGULATING THE WORLD TRADE ORGANIZATION 
By Steve Charnovitz" 


One of the biggest challenges facing the World Trade Organization is to determine its 
own mission.’ The failure to launch new trade talks at the WTO's Ministerial Conference 
at Sez: tle in late 1999 was due, in large part, to disagreements between members about what 
“new” issues should be placed on the negotiating agenda.’ These problems continued to sty- 
mie tre WTO in the run-up to the Doha ministerial meeting in 2001. 

Evezyone agrees that the WTO ought to address proper issues, yet opinions diverge over 
what those issues are. For example, in April 2001, WTO Director-General Mike Moore de- 
clared that governments “urgently need to broaden the agenda beyond the mandated nego- 
tiatiors” listed in the WTO Agreements. Nevertheless, he warned that while the “agenda has 
to be broad enough to have something in it for everyone,” it “must exclude issues that are 
inapp-opriate or where compromise is impossible.” Yet Moore did not explain how to tell 
whether an issue is inappropriate. A few weeks later, the governments in the Group of Fif- 
teen ‘now consisting of seventeen countries that cooperate on economic development pol- 
icy) issued a summit communiqué stating that “non-trade issues such as labour standards and 
environmental conditionalities should not be included in the WTO agenda.” This exclusion 
of lakor and environment is specific, but the communiqué did not explain why those issues 
are “n>n-trade.” In early 2001, Moore’s three predecessors circulated a public statement de- 
clarir g that “[t]he WTO cannot be used as a Christmas tree on which to hang any and every 
good «cause that might be secured by exercising trade power.” Yet these statesmen did not 
reveal how to ascertain the good causes that ought to be secured by trade power. 

Civi society organizations have actively participated in the debate about the policy bound- 
aries cf the WTO. For instance, in March 2001, a worldwide coalition of nongovernmental 
organ_zations (NGOs), organized by the Third World Network, circulated an open letter op- 
posirg the introduction of new issues into the WTO, particularly investment, competition 
policy (i.e., antitrust), and government procurement. According to the coalition, “These 


* Winer, Cutler & Pickering, Washington, D.C. The author wishes to thank Jeffrey Dunoff, Florentino Feliciano, 
Heinz Hauser, Robert Hudec, and J. David Richardson for their helpful comments. 

! By “WTO,” I mean the international organization composed of governmental parties. I do not use WTO to 
refer tothe secretariat alone. For the WTO treaty and its annexes, Apr. 15, 1994, see WTO, THE LEGAL TEXTS: THE 
RESULIS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS (1999), or the WTO Web site, <http:// 
www.wb.org>. 

? The “Members” of the WTO are governments or separate customs territories exercising full autonomy in matters 
proviced for in the WTO Agreement and the annexed Multilateral Trade Agreements. Marrakesh Agreement 
Establ ching the World Trade Organization, Art. XII:1 [hereinafter WTO Agreement]. In an effort to demystify 
the WTD, I will avoid using the term “Member” and refer instead to WTO governments or member governments. 

3 Mie Moore, The WTO: Challenges Ahead, Address Before the German Council on Foreign Relations (Apr. 
23, 208_), at<http://www.wto.org/english/news_e/news_e.htm>. The main mandated negotiations are services 
and agriculture. 

* XE Summit of the Heads of State and Government of the Group of Fifteen, Joint Communiqué, Jakarta, para. 
17 (Mav 30-31, 2001), at <http:/ /www.dfa-deplu.go.id>. 

5 Jomr.t Statement on the Multilateral Trading System (Feb. 1, 2001), af<http://www.wto.org/english/news_e/ 
news_=htm>. The authors were directors-general of the General Agreement on Tariffs and Trade (GATT) or the 
WTO: z.cthur Dunkel, Peter D. Sutherland, and Renato Ruggiero. The statement concludes with an endorsement 
of a “boad trade negotiation within the WTO.” On the relationship of the GATT to the WTO, see infra note 19. 
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issues, if located in the WTO, would lead to disastrous consequences socially, environmen- 
tally, economically and for human rights, for people worldwide.”® 

The vigorous debate about the WTO’s purview demonstrates the vitality of the organi- 
zation. Governments and private actors are not clamoring to broaden the charter of most 
other international institutions. The WTO has become a magnet for expansionist ideas be- 
cause it is perceived as powerful and effective.’ 

The purpose of this article is to present an analytic method for considering proposals to 
expand the scope of the WTO. My approach will be to organize the contending ideas about 
the rationale for the WTO and to show how varying assumptions can lead to different con- 
clusions on the proper content of international trade law. As illustrated above, proponents 
of any particular mission of the WTO base their advocacy on an implicit assumption about 
its purpose. Yet often these assumptions remain unstated. I want to unpeel the outer layers 
of the WTO to examine its institutional core. This article seeks to advance the debate by com- 
paring these different assumptions and in so doing takes note of some of the key literature 
about trade linkage. I will also build on that literature by presenting a new framework. 

What does it mean for a new issue to be incorporated into the WTO? It means that gov- 
ernments would amend the WTO Agreements to include new obligations as part of the 
overall single undertaking. Such governmental obligations could then be covered by the WTO 
dispute settlement system and would be enforced in the same way as other WTO rules, Add- 
ing an issue to the WTO does not necessarily make it a “condition” for international trade. 
WTO rules are disciplines on government policies, not positive requirements for economic 
actors that wish to engage in voluntary, cross-border commerce. 

Of course, the WTO treaty system could be amended to prohibit a particular kind of trade. 
For example, WTO rules could require governments to prohibit trade in goods made with 
forced labor.* The most analogous provision in the WTO is the one in the Agreement on 
Trade-Related Aspects of Intellectual Property Rights (TRIPS) that requires governments to 
establish a process enabling the holder of an intellectual property right to ask customs au- 
thorities to detain counterfeit trademark or “pirated” copyright goods.’ Furthermore, TRIPS 
commits governments to cooperate with a view to “eliminating” international trade in goods 
infringing intellectual property rights.” The success of adding intellectual property rights 
during the Uruguay Round (1986-1994) has led many analysts to view TRIPS as a template 
for incorporating other issues loosely linked to trade into the WTO." 

This article proceeds in three parts. Part I shows why the purpose of the WTO is not self- 
evident and how a framework can be useful for improving the debate about the organiza- 
tion’s mission, Part II presents a three-category framework reflecting the different ambits 
in which the WTO operates: the relationship between states, the relationship between the 
state and individuals, and the relationship between intergovernmental organizations. These 


€ Joint NGO Statement, NGOs Urge Governments to Call off “New Round” Proposal (Mar. 19, 2001), at <http:// 
www. twnside.org/sg/title/joint3.htm>. 

T Sylvia Ostry, The WTO and International Governance, in THE WORLD TRADE ORGANIZATION MILLENNIUM ROUND 
285, 290, 293 (Klaus Günter Deutsch & Bernhard Speyer eds., 2001) (stating that the WTO has become a magnet 
for policy overload). 

8 GATT Art. XX (e) allows governments to ban the importation of goods made with prison labor. But it does 
not require them to do so. Moreover, its applicability to forced labor remains uncertain. In 1999 the (U.S.) Busi- 
ness Roundtable suggested that the WTO clarify this ambiguity by affirming that governments may ban products 
made using forced labor. BUSINESS ROUNDTABLE, PREPARING FOR NEW WTO TRADE NEGOTIATIONS TO BOOST THE 
ECONOMY (1999), at <http://www.brtable.org/document.cfm/321>. 

? Agreement on Trade-Related Aspects of Intellectual Property Rights, Art. 51 [hereinafter TRIPS]. In addition, 
TRIPS directs governments to forbid the re-exportation of goods with counterfeit trademarks other than in 
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three -ategories encompass eight distinct frames for conceptualizing the WTO’s role. Part II 
sumrzrizes the analysis and explains how the frames can help triangulate the WTO within 
intern=tional law. This article, however, should not be taken as an instruction manual for de- 
cidins whether a new issue fits the WTO. Two readers using the methods suggested here 
coulc =2ach different conclusions about the same issue. My goal is more modest—to improve 
the quality of advocacy and analysis about the future mission of the WTO. 


I. THE NEED FOR AN ANALYTICAL FRAMEWORK 


If tze benefits member governments derive from the WTO were obvious, then determin- 
ing itappropriate mission would be relatively easy. Part I contends that they are not so obvi- 
ous, 27d that this ambiguity makes it hard for governments to agree on the right mission.” 
To sracpen the debate, I introduce the idea of “frames” that explain the WIO’s purpose. By 
first cing attention to previous efforts to propose criteria for adding new issues to the WTO, 
I inten to show why the clarification of purpose is essential. The last section in part I briefly 
takes. pote of three frames that pervade discourse on trade policy but are not included in part 
II bes=use they fail to fit the WTO. 

Th= debate about the proper mission of the WTO is political and prescriptive. Thus, it is 
not pemnarily a legal debate about clarifying the WTO's existing mandate. For example, the 
argument against adding fundamental workers’ rights to the WTO is not that such an action 
would be ultra vires. No one has asserted that the parties to the WTO Agreement lack the 
authosity to amend the treaty to add workers’ rights. Rather, the usual argumentis that this 
issue does not fit the WTO or would be counterproductive to its purpose. 

Beszdes workers’ rights, numerous candidate issues might be incorporated into the treaty 
as WTD obligations. They include investment, competition, environment, alleviation of pov- 
erty. “=rmful tax practices, corruption, and labor mobility. Other issues are pointed to as mat- 
ters tit should be exempt from WTO obligations. For example, WTO rules could specifically 
perm measures to preserve local culture, enhance food security, combat cigarette smoking, 
or fight terrorism.” 

Detling on the proper mission for the WTO and other agencies must bė a continuing 
exerce. Even forty years ago, Georg Schwarzenberger foresaw that “the need for inter- 
national collaboration in matters as diverse as economic, financial, social, cultural and edu- 
cational relations is likely to call for an expansion in existing international institutions and the 
creat.cn of new agencies.”"* Today, in the face of rapidly evolving globalization, the call to 
expa] existing institutions and create new ones has become more salient. 

Th = expectation of change in the allocation of competence is precisely why we need a 
better understanding of the purpose of an international organization and its institutional 
histor}. As regards the trading system, analysts may need to consider not just the WTO as 
aseve-year-old treaty-based organization, but also the multilateral and bilateral trade agree- 
ments that preceded it and the customary practice they exemplify.” Trade agreements and 

_negonations have often been linked to goals beyond trade.’® 


12 [y-=RNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT, WHAT'S IT ALL FOR? SETTING CLEAR GOALS FOR 
THE WiG2LD TRADE ORGANIZATION (WTO) (2001), at<http://www.iisd.org> (“Part of the problem is that there is no 
clear txcement of the WTO mission, making it nearly impossible for the WTO to respond to its critics.”). 

B May E. Footer & Christoph Beat Graber, Trade Liberalization and Cultural Policy, 3 J. INT'L ECON. L. 115 (2000); 
Georgia McCullough Mayman, The Iran and Libya Sanctions Act of 1996: Enforceable Response to Terrorism or Violation of 
Interneznal Law? 19 WHITTIER L. REV. 137 (1997); Mark Ritchie & Kristin Dawkins, WTO Food and Agricultural Rules: 
Sustaiazle Agriculture and the Human Right to Food, 9 MINN. J. GLOBAL TRADE 9, 28-30 (2000); Gordon Fairclough, 
Shouia frade Have No-Smoking Section? WALL ST. J., July 23, 2001, at Al. 

14 GEORG SCHWARZENBERGER, THE FRONTIERS OF INTERNATIONAL LAW 306 (1962). 

18 See Philip M. Nichols, Forgotten Linkages—Historical Institutionalism and Sociological Institutionalism and Analysis 
of the “icrld Trade Organization, 19 U. PA. J. INT'L ECON. L. 461 (1998). 

18 See e.g., Oscar Schachter, Enforcement of International Judicial and Arbitral Decisions, 54 AJIL 1,7 (1960) (noting 
that the United Kingdom linked a trade negotiation with the Soviet Union to execution of an arbitral award). 
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In his contribution to this symposium, David Leebron distinguishes two types of linkage 
claim—normative and strategic.” In a normative claim, the contention is that trade and the 
other issue are governed by the same norm, or that one of the issues has consequences for 
the other. In a strategic claim, a party asserts that it will not accept resolution of one issue 
unless another issue is also resolved. 

Strategic linkage became the leitmotif of the Uruguay Round fade negotiations, partic- 
ularly with regard to the inclusion of TRIPS." Negotiators sought a “package deal” of inter- 
locked commitments rather than a collection of stand-alone agreements.” The idea of stra- 
tegic linkage continues to inspire the WTO leadership. For example, Director-General Moore 
recently urged governments to “broaden the negotiating agenda” because that “creates 
political trade-offs.” In particular, he preached that “[t]here is a much greater chance of re- 
ducing agricultural support in Europe and Japan if other countries are willing to make con- 
cessions in areas where Europe and Japan have demands, such as competition, investment, 
and anti-dumping.” 

My article is about normative linkage, not strategic linkage. I am looking for a normative 
justification of why a candidate WTO issue, such as human rights or the environment, should 
be included in or excluded from future WTO law.” Thus, I will not examine power-oriented 
claims that this or that issue needs to be added to the WTO because a particular govern- 
ment demands it. In not covering strategic linkage, however, Iam unavoidably omitting con- 
sideration of theories that would be useful for predicting the actual mission of the WTO five 
or ten years hence. 

An examination of normative linkage requires clarification of the WTO’s norms. What 
does the WTO aim at accomplishing? What is its quiddity? 

Let us begin with the WTO treaty language. Article II of the WTO Agreementis captioned 
“Scope of the WTO.” It states that “[t] he WTO shall provide the common institutional frame- 
work for the conduct of trade relations among its Members in matters related to the agree- 
ments.”” Article III is captioned “Functions of the WTO.” It states that “[t]he WTO shall 
provide the forum for negotiations among its Members concerning their multilateral trade 
relations in matters dealt with under the agreements . . . [and] may also provide a forum 
for further negotiations among its Members concerning their multilateral trade relations.”” 
The WTO preamble can also be examined. It states that the parties were desirous of “enter- 
ing into reciprocal and mutually advantageous arrangements directed to the substantial 
reduction of tariffs and other barriers to trade and to the elimination of discriminatory treat- 
ment in international trade relations.” It further notes that the parties were determined “to 


Recently, Antonio Perez suggested a WTO agreement on recognition and enforcement of arbitral judgments. 
Antonio F. Perez, The International Recognition of Judgments: The Debate Between Private and Public Law Solutions, 19 
BERKELEY J. INT'L L. 44, 50 (2001). 

™ David W. Leebron, Linkages, 96 AJIL 5 (2002). 

 Ernst-Ulrich Petersmann, Constitutionalism and International Organizations, 17 NW. J. INT’LL. & Bus. 398, 454 
(1996-97) (noting how the Uruguay Round linked issues concerning different subject matter and made progress 
on one conditional on progress on the others). Recently, Kenneth Abbott has critiqued the “obsessive quid pro 
quo thinking” that dominates the WTO. Kenneth W. Abbott, Rule-Making in the WTO: Lessons from the Case of Bribery 
and Corruption, 4J. INT’LECON. L. 275, 293 (2001). Abbott points out that even when new international rules can 
produce mutual benefits, some governments refuse to discuss them without market access trade-offs. 

19 The package included the creation of “GATT 1994,” which was the existing GATT (1947) given a new name. 
Creating the new GATT allowed the United States and other countries to announce that they were going to with- 
draw from the existing GATT. This closed the door for developing countries to stayin the old GATT system, rather 
than join the new WTO with its broader set of obligations. 

” Mike Moore, The WTO and the Arab World: Preparations for Doha, Address to UNCTAD High-Level Meeting 
for Arab Countries (June 20, 2001), at<http:/ /www.wto.org/english/news_e/news_e.htm>. 

21 See José E. Alvarez, How Not To Link: Institutional Conundrums of an Expanded Trade Regime, '7 W1D. L. SYMP. J. 
1, 12 (2001) (discussing the types of justification for linking trade and human rights). 

2 WTO Agreement, Art. IJ:1 (emphasis added). 

3 Id., Art. HI:2. 
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preserve the basic principles and to further the objectives underlying this multilateral trad- 
ing s~item.”** 

Ursortunately, textual analysis does not take us far. A key term is “trade relations,” yet the 
WTC Agreement does not define those relations. The preamble notes the goal of “mutually 
advaméageous arrangements” but does not specify the unit of analysis. Does every treaty clause 
have D be mutually advantageous? Should every constituent agreement (e.g., TRIPS) be so? 
Or tre WTO system as a whole? The preamble indicates that the WTO has “basic principles,” 
but trere is no agreed list of such principles.” 

As -oted above, Article II of the WTO Agreement (captioned “Scope of the WTO”) says that 
the VIO provides a “common institutional framework.” The organizational boxes of this frame- 
workzre specified, but the overall scope is not. Decisions of WTO panels may be helpful yet can 
also 5= misleading. For example, in 2001 the compliance panel in the Shrimp/Turtle dispute 
decle-ed that “we must keep in mind that sustainable development is one of the objectives 
of th= WTO Agreement.” If this statement is right, it would have far-reaching implications 
rega-ling the obligations that might be added to the WTO to promote sustainability. 

My article seeks to clarify the WTO framework by probing several frames that fit WTO law 
and =ractice. No single frame perfectly captures the ethos of the WTO. Yet an examination 
of m_Itiple frames can yield insight into the normative basis for the trading system and ex- 
plair. why governments joined the WTO and its predecessor, the General Agreement on 
Taricts and Trade (GATT). Once we have a frame that explicates the current content of the 
WTO, that frame can be used to assess whether a particular candidate issue should be added 
to the organization’s mission. 

Such an exercise is about coherence, not consent. Coherence means whether the new 
issue zan be assimilated so as to further the WTO’s purpose. Each frame leads to an “if, then” 
conchusion: if the WTO is really about achieving x, then adding issue a makes sense but not 
issue 4. I do not focus on whether governments will consent to add a new issue to the WTO’s 
domzein. Any revision of the WTO, minor or major, requires the agreement of all member 
governments. 

Ths qualifying and disqualifying of issues is intended to follow from an analysis of the 
WTC’s purpose. A frame that fails to match the current trading system would be an unreli- 
able mstrument for ascertaining the suitability of new issues. Thus, my inductive approach 
emphasizes the continuity of the WTO rather than the correctness of its current content. 
Thisapproach reflects the conservative orientation of the ongoing intergovernmental debate 
abowt the WTO’s proper mission. Policymakers evaluate candidate issues as to whether they 
are sufficiently “WTO-like.” 


Prevtous Framework Builders 


M; framework builds on studies by several authors who have postulated criteria for adding 
issues to the WTO. Many of these criteria are useful. Yet working through this body of liter- 
aturs, I was struck by the absence of a shared understanding of the WTO’s purpose. My article 
seek: to strengthen the analytical spine of scholarship so that the function of the world 
trading system can be adequately defined. 


*4 Y3., pmbl. 

3 .einhard Hilf, Power, Rules and Principles—Which Orientation for WIO/GATT Law? 4 J. INT’LECON. L. 111, 112-13 
(2004). This meticulous study seeks to identify these principles from the WTO text and case law, and from public 
interrational law and the principles common to the internal legal regimes of member governments. 

°6"_-nited States—Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 by Malaysia, 
WTG Doc. WI/DS58/RW, para. 5.54 (June 15, 2001). The role of the compliance panel is to see whether the 
defe tling government has complied with the recommendations of the WTO Dispute Settlement Body. To this 
authcr’s surprise, Malaysia dic not appeal this point. 
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In 1996 Philip Nichols wrote an article arguing that curbing transnational bribery shou.d 
become a WTO goal.” In it, he proposed a set of four criteria for testing new issues.” First, 
the prospective issue must fall within the legal jurisdiction of the WTO. Second, the issue 
must substantially affect trade. Third, the WTO must be able to enforce any requirement 
that it makes of member governments with respect to the issue. Fourth, the issue must require 
international coordination and, if so, the WTO must offer the optimal coordination. To 
illustrate the selectivity of his criteria, Nichols devised a clever hypothetical on whether tke 
WTO should mandate a “lightning code” for customhouses. The lightning code met the first 
criterion but failed the other three.” Nichols then applied his criteria to show that the issve 
of transnational bribery would fit the WTO. 

In 1998 Cherie O’Neal Taylor proposed a framework with three preconditions for the pro- 
mulgation of new rules by the WTO.” First, there must be a consensus in the international 
community on the core principles to be vindicated or the rights to be protected. Second, 
the new rule must relate to and facilitate trade. Third, the rule must require international 
cooperation, and the WTO should be the best available institution for effecting it. 

In 1999 Martin Khor called for a “framework” and “clear criteria” to assess proposed new 
issues for the WTO.” Khor recognized that a requirement of trade relatedness is not enougn 
because “almost any issue is related in some way with trade.” Instead, Khor suggested thet 
the key criterion ought to be “whether the entry of a particular issue would add advantage 
and benefit to the Members of WTO (especially the majority, i.e. the developing countries, 
and to the majority of people in these countries) and to the WTO system, with the ultimate 
goal of equitable and sustainable development.”” 

In a forthcoming article, Brian Hindley considers potential criteria for adding issues to 
the WTO Agreements.” Hindley explains that such criteria are unnecessary in voluntary 
negotiations but would be useful for the WTO, which was negotiated under unilateral trad 
threats from the U.S. government. The criterion Hindley endorses would require an agree- 
ment on any new issue to lead to an increase in world economic welfare.” Hindley rejects 
what he calls the “bureaucratic neatness” argument—viz., that the myriad topics of bilateral 
trade agreements should be unified into the WTO. In his view, bureaucratic tidiness may 
shift too much power to bureaucrats. 

The topic of trade linkages was examined in 1997 ata conference sponsored by the Amer- 
can Society of International Law’s interest group on international economic law.” In reviewing 
those conference papers and earlier literature, Jeffrey Dunoff concluded that there may be 
“no simple principle or parsimonious model that can neatly tie together the disparate 
threads running through the various linkage issues.”*” Instead, Dunoff counseled inter 
national trade scholars to “identify the strengths and weaknesses of the various models avai- 


2? Philip M. Nichols, Corruption in the World Trade Organization: Discerning the Limits of the World Trade Organ- 
zation’s Authority, 28 N.Y.U.J. INT'L L. & POL. 711, 714 (1996). 

% Td. at 714, 722-40. 

* Id. at 740-47. Nichols says that the first criterion is met because customhouses relate to trade. 

2 Taylor, supra note 11, at 669-72, 693-96. 

3! Martin Khor, A Comment on Attempted Linkages Between Trade and Non-Trade Issues in the WTO, in THE NEXT 
TRADE NEGOTIATING ROUND: EXAMINING THE AGENDA FOR SEATTLE 53 (Jagdish Bhagwati ed., 1999). 

32 Td. at 61. 

33 Id. 

4 Brian Hindley, What Subjects Are Suitable for WTO Agreement? in THE POLITICAL ECONOMY OF INTERNATIONAL 
TRADE Law 157 (Daniel L. M. Kennedy & James D. Southwick eds., forthcoming 2002). 

3 Calculating effect on world economic welfare is not a straightforward exercise. Hindley gives the pros anc. 
cons of counting the effect of a government’s policy on its own residents. 

56 See Symposium, Linkage as Phenomenon: An Interdisciplinary Approach, 19 U. PA. J. INT'L ECON. L. 201 (1998). 

a Jeffrey L. Dunoff, Rethinking International Trade, 19 U. PA J. INT'L ECON. L. 347, 386 (1998); accord Andree 
Kupfer Schneider, Getting Along: The Evolution of Dispute Resolution Regimes in International Trade Organizations, 2C 
MICH. J. INT'L L. 697, 772 (1999) (suggesting that it is too simplistic to expect just one theory to explain the exis- 
tence of any given regime). 
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able, and pull from each of these models insights that can help illuminate the difficult 
challenges posed by the linkage issues.”” My own analysis below confirms Dunoff’s conclu- 
sion “Hat the linkage debate cannot be settled by one single principle. 


Faults Frames 


Bezore moving to the framework in part II, I briefly note three frames that I considered 
but Gscarded. They are (a) Efficiency, (b) Best Practices, and (c) GATT Enhancement. 

Efficiency is often specified as a central theme of the trading system. Economic efficiency 
exist: when resources are allocated so that no activity can be increased without having to cut 
back >n some other activity. Efficiency can be achieved through a perfectly functioning 
market, but in the presence of market failures, gaining efficiency may require government 
intervention. 

In nany ways, the WTO pushes economies toward greater efficiency. Reducing tariffs and 
opermng markets can do so. In addition, assuming that governments will protect domestic 
induxries, WTO rules tilt policies toward more efficient import protection.” For example, 
the GATT prohibits quantitative restrictions in some circumstances, and the Agreement on 
Agric.ilture requires quotas to be converted into tariffs and scheduled for reduction.” 

Nevertheless, for two reasons the WTO falls short of matching an Efficiency frame. First, 
WTG rules permit rampant inefficiency via trade policy, for example, by allowing govern- 
menz to retain protectionism through tariffs and antidumping duties, and through textile/ 
apparel quotas until 2003.*" The WTO also permits discrimination through preferential 
tradīag arrangements.” The second problem is that the WTO does not induce governments 
to cc>rect market failures that involve commerce.®* For example, the WTO lacks rules on 
trade-in contaminated food and endangered species. 

A Eest Practices frame views the WTO as a handbook of practices for governments to follow 
in their own interest. The unifying principle is that markets should be open and contestable. 
Conitioning liberalization on reciprocal action by other governments is unjustified strate- 
gic Lakage. As Alan Greenspan has explained: “In almost every credible scenario, if one 
lowers [trade] barriers and the other does not, the country that lowered barriers unilaterally 
woud still be better off having done so.”“* The WTO Secretariat also proselytizes this view. 
In a recent report, it stated that “it is important to bear in mind that participants in negoti- 
ations do not only benefit from their partner countries’ liberalization. They also, if not 
primarily, gain from opening their own markets.”® 

WIO Agreements promote best practices to open markets. For example, the original . 
GATT directed governments to publish trade regulations so that traders could become 
acquainted with them, and this transparency principle was strengthened into a notification 


3 Taanoff, supra note 37, at 386. 

33 TXTEDER ROESSLER, The Constitutional Function of the Multilateral Trade Order, in THE LEGAL STRUCTURE, FUNC- 
TION: 3c LIMITS OF THE WORLD TRADE ORDER 109 (2000); Alan O. Sykes, “Efficient Protection” Through WTO Rulemaking, 
in EFF(CIENCY, EQUITY, AND LEGITIMACY: THE MULTILATERAL TRADING SYSTEM AT THE MILLENNIUM 114 (Roger B. 
Portex, Pierre Sauvé, Arvind Subramanian, & Americo Beviglia Zampetti eds., 2001). 

© CATT Art. XI; Agreement on Agriculture, Art. 4.2. 

4 GATT Art. II; Agreement on the Implementation of Article VI of the General Agreement on Tariffsand Trade 
1994 hereinafter Antidumping Agreement]; Agreement on Textiles and Clothing. 

® derstanding on the Interpretation of Article XXIV of the General Agreement on Tariffs and Trade 1994. 

8 Taniel K. Tarullo, Norms and Institutions in Global Competition Policy, 94 AJIL 478,489 (2000) (“The WTO is not 
desigr.ed to help governments act more effectively to address a shared regulatory problem.”). 

“4 “ternational Trade and the American Economy: Hearing Before the Senate Comm. on Finance, 107th Cong. 4 (2001) 
(statement of Alan Greenspan, chairman, Federal Reserve System), at<http:/ /www.federalreserve.gov/boarddocs/ 
testirmony/2001>. 

4 WTO, MARKET ACCESS: UNFINISHED BUSINESS 5 (Special Studies No. 5, 2001), at <http://www.wto.org/ 
engl=sh/res_e/res_e.htm>. 


2002] SYMPOSIUM: THE BOUNDARIES OF THE WTO 35 


and consultation procedure in several WTO Agreements. The Agreement on Technical 
Barriers to Trade and the Agreement on the Application of Sanitary and Phytosanitary Mea- 
sures (SPS) call on governments to use international standards unless they would be inap- 
propriate.” 

Even though this frame fits the WTO in many ways, it misconnects in others. Above all, the 
WTO is more than a bible of best practices. It is a code of legal obligations. This law is 
enforced by a vigorous dispute settlement system, which shows that something more 
complex is going on than membership in aselfimprovement association. Why governments 
need to require themselves to perform what is in their own interest is the puzzle of the 
trading system. Part II attempts to systematize the search for a solution to that puzzle. 

AGATT Enhancement frame posits that the WTO should continue building on the GATT 
just as the Uruguay Round did. Most of the WTO Agreements represent attempts to 
strengthen GATT rules to respond to recurrent trade problems, as is evidenced by the six 
understandings and two WTO Agreements whose titles specifically reference the GATT.” 
Furthermore, some of the agreements that might appear to be new topics (e.g., Trade- 
Related Investment Measures) consist of little more than emendations of various GATT 
rules. Seven years after the GATT was transformed into the WTO, the atavistic pull of the 
earlier system still remains strong. 

This mimetic frame achieves some congruence with current WTO law but has two large 
flaws. The obvious one is its failure to take account of TRIPS, which is not just an incre- 
mental improvement to the GATT.” The second flaw is less apparent, yet equally fatal. A 
close look at GATT 1947 and decisions approved by GATT bodies shows earlier attention 
to some of the so-called new issues facing the trading system today. 

The experience under the GATT is more variegated than is commonly realized. For ex- 
ample, the GATT states that there are important interrelationships between trade and 
financial assistance for development, and calls for close and continuing collaboration with 
international lending agencies.” The GATT also calls for collaboration to expand trade 
through “international harmonization and adjustment of national policies and regula- 
tions.””® In 1960 the GATT Contracting Parties set up a committee to study the problem of 
market disruption and authorized it “to call on experts, both governmental and non-govern- 
mental, and to seek the co-operation of the International Labour Office.” Relatedly, the 
secretariats of the GATT and the International Labour Organization (ILO) were tasked to 
prepare a joint study of economic, social, and commercial factors pertaining to market 
disruption.” In 1967 a group of GATT parties signed the Memorandum of Agreement on 
Basic Elements for the Negotiation ofa World Grains Arrangement, which committed those 
parties to contribute specified levels of food aid to developing countries.” In the Tokyo 


4 GATT Art. X; see, e.g., Agreement on Technical Barriers to Trade, Art. 2.9 [hereinafter TBT]; Agreement on 
Trade-Related Investment Measures, Art. 6 [hereinafter TRIMS]; Agreement on Safeguards, Art. 12.3. 

“BT Art. 2.4; Agreement on the Application of Sanitary and Phytosanitary Measures, Art. 3 [hereinafter SPS]. 

*® The WTO Agreements include understandings on GATT Articles I:1 (b), XVII, XXIV, and XXVIII, and on 
the balance-of-payments and waiver provisions of the GATT. The WTO treaty also contains agreements on the 
implementation of GATT Articles VI and VIL 


4 See, e.g., TRIMS Annex. 

50 The GATT did not contain a single requirement for the protection of intellectual property in domestic law. 
TRIPS contains 73 articles with dozens of requirements. 

51 GATT Art. XXXVI6. 

5: Id., Art. XXXVIII-2(e). 

53 Avoidance of Market Disruption, GATT B.LS.D. (9th Supp.) at 26 (1961). 

5 Avoidance of Market Disruption, Annex, Programme of Study of Underlying Economic, Social and Com- 
mercial Factors, id. at 105. The joint study was not completed. Reportedly, the ILO lost interest in the project when 
it became apparent that GATT counterparts were seeking to use the study to help justify the Short Term Arrange- 
ment Regarding International Trade in Cotton Textiles. 


55 Memorandum of Agreement on Basic Elements for the Negotiation of a World Grains Arrangement, Art. 2, 
§V, id. (15th Supp.) at 18 (1968). 
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Rourd Agreements of 1979, several governments agreed to the plurilateral International 
Dairy.Arrangement, which, among several provisions, called on the parties to cooperate with 
the United Nations Food and Agriculture Organization (FAO) so as to foster recognition 
of the value of dairy products in improving nutritional levels and to make dairy products 
more available in developing countries.” These GATT provisions and episodes could all 
justif analogous initiatives in the WTO. 


II. A FRAMEWORK FOR THE WTO 


Part II presents eight frames for thinking about the proper content of the WTO. These 
frames are placed in one of the three categories mentioned above: State-to-State Relations, 
Domsstic Politics, and International Organization. All three categories are needed to ap- 
precizte the teleology of the WTO.” The section on each frame will end with a brief dis- 
cussion of implications for the WIO’s future role. 


State2-State Relations 


Th: first category includes four frames that address the horizontal relationships between 
states, or more precisely, governmental members of the WTO: (1) Cooperative Openness, 
(2) Hermonization, (3) Fairness, and (4) Risk Reduction. This category responds to the dia- 
lectic -n which governments compete against each other, yet also cooperate to gain some 
control over the nature of the competition.” 

1. Cooperative Openness. In the faulty frame of Best Practices, open markets are seen as rational 
for a national economy regardless of whether other nations have them. By contrast, the 
Cooperative Openness frame starts from a different premise. Whether the maintenance of 
an open market is a rational policy is said to depend on whether other nations have open 
markets.” When adhering to this view, governments contend that fruitful liberalization 
needs to be reciprocal. 

The challenge of setting trade policy is often analogized to the game of Prisoners’ Dilemma.” 
Since 20 state wants to act alone in giving up trade restrictions, the solution is for states to 


5° Irternational Dairy Arrangement, Art. V:1 (a), id. (26th Supp.) at 91 (1980). 

57 Se@-DAVID A. LAKE, POWER, PROTECTION, AND FREE TRADE 228 (1988) (“The task still before us is to integrate 
domest.c and international, statist and society-centered explanations.”). In his contribution to this symposium, 
Joel Trechtman conducts a multilevel analysis looking at (1) the horizontal allocation of authority among states, 
(2) the vertical allocation of authority between states and international institutions, and (3) the allocation of 
authori-y among international organizations. Joel P. Trachtman, Institutional Linkage: Transcending “Trade and... ,” 
96 AJL- 77 (2002). He says that the same analytical techniques (i.e., property rights theory, the theory of the firm, 
and regulatory competition theory) are applicable to all three levels. 

38 Seælgnaz Seidl-Hohenveldern, Failure of Controls in the Sixth International Tin Agreement, in 1 TOWARDS MORE 
EFFECTVE SUPERVISION BY INTERNATIONAL ORGANIZATIONS: ESSAYS IN HONOUR OF HENRY G. SCHERMERS 255 (Niels 
Blokker & Sam Muller eds., 1994) (noting that international organizations are established to give states control 
over eazh other’s activities). 

3° Ky B= Bagwell & Robert W. Staiger, The WTO as a Mechanism for Securing Market Access Property Rights: Implications 
for Glozal Labor and Environmental Issues, J. ECON. PERSPECTIVES, Summer 2001, at 69, 72, 77-78 (contending that 
when agovernment raises its trade barriers, part of the cost of that protective policy can be shifted to foreign 
exporters, and hypothesizing that this shift will occur unless governments can be induced to guarantee market 
access trough reciprocal negotiations). 

5° Se Office of the U.S. Trade Representative, Identification of Trade Expansion Priorities Pursuant to Executive Order 
13116: pr. 30, 2001, 66 Fed. Reg. 23,064, 23,066 (2001) (stating that “[t]he message we are sending to other countries 
is that Èe United States is willing to negotiate. We are willing to open if they open.”); see also Robert O. Keohane, Reci- 
procity æ International Relations, 40 INT'L ORG. 1, 25-27 (1986) (discussing reciprocity in international trade negotiations). 

8! Keaneth W. Abbott, The Trading Nation’s Dilemma: The Functions of the Law of International Trade, 26 HARV. INT'L 
LJ.50_ 503-07, 522 (1985); Judith Goldstein & Lisa L. Martin, Legalization, Trade Liberalization, and Domestic Politics: 
A Cautienary Note, 54 INT'LORG. 603, 620 (2000). In the Prisoners’ Dilemma model, if each of the prisoners refuses 
to adit their joint crime, they will both be sentenced for a lesser offense; but because each prisoner fears the 
other =l snitch on him and get released, they both admit the crime and get punished, although not as severely 
as would one who refuses to cooperate while the other talks. WILLIAM POUNDSTONE, PRISONER’S DILEMMA (1992). 
This stary gets confusing when retold in the context of governmental cooperation because the good outcome for 
the præners is a bad outcome for society. 
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sign a contract to abandon them jointly. Unlike the prisoners who cannot communicate with 
each other, governments can set up institutions to work out the details of cooperation and 
watch for defection. The GATT evolved into such an institution. 

This frame fits the WTO well. As noted above, the preamble to the WTO Agreement memo- 
rializes the desire of the governments for “reciprocal and mutually advantageous arrange- 
ments” on the reduction of tariffs and other trade barriers. The GATT states the importance 
of conducting tariff negotiations on a “reciprocal and mutually advantageous basis.” The 
General Agreement on Trade in Services (GATS) says that “successive rounds of negoti- 
ations” shall take place “with a view to promoting the interests of all participants on a mu- 
tually advantageous basis.” The WTO dispute settlement system provides a forum for a 
complaint that another party is not living up to its side of the bargain.™ By establishing a 
` commitment to negotiate and the machinery to enforce the results, the WTO facilitates the 
removal of barriers to the free movement of goods and services. Because the WTO has no 
code on fair treatment to nonmember countries, those countries have an incentive to join.” 

Nevertheless, not all WTO rules promote openness. Indeed, some agreements authorize 
developing countries to withhold market access commitments." Yet no WTO rule forbids 
openness. 

What does the Cooperative Openness frame imply about new issues? As one example, it 
could justify new WTO action to facilitate the free movement of workers. At present, the 
GATS contains very limited provisions on labor mobility. Recently, a high-level panel ap- 
pointed by the UN Secretary-General recommended that the WTO seek some measure of 
international agreement on the movement of natural persons for short-term employment 
in foreign countries.® 

2. Harmonization. Governments routinely compete by using domestic policy to promote 
their homeland industries. Sometimes governments do so by raising standards too high (i.e., 
overregulation), and sometimes by lowering standards too much (i.e., underregulation). 
Recognizing the seduction of suboptimal standards, governments may seek greater policy 
convergence. In the Harmonization frame, governments use the WTO to help them set ap- 
propriate standards.” 

The WTO contains several disciplines against overregulation. For example, the SPS Agree- 
ment requires domestic health measures to be “based on scientific principles” and “not main- 


® GATT Art. XXVIII bis:1. But Art. XXXVI8 states that developed countries do not expect reciprocity from 
developing countries. 

* General Agreement on Trade in Services, Art. XIX:1 [hereinafter GATS]. 

* Florentino P, Feliciano & Peter L. H. Van den Bossche, The Dispute Settlement System of the World Trade Orga- 
nization: Institutions, Process and Practice, 75 PHILIPPINE LJ. 1 (2000). 

8 See, e.g., GATS Art. XXVII (regarding denial of benefits). 

* See, e.g, Agreement on Agriculture, Art. 15.2 (applying to least-developed countries). 

& The GATS Annex on Movement of Natural Persons Supplying Services Under the Agreement provides for 
negotiations, but states that the GATS shall not apply to measures affecting natural persons seeking access to the 
employment market. GATS Article V dis states that a labor market integration agreement is not prohibited, provided 
that it exempts citizens of parties to the Agreement from requirements concerning residency and work permits. The 
GATS Understanding on Commitments in Financial Services states in paragraph 9(a) thatmember governments shall 
permit temporary entry of management and specialist personnel ofa financial service supplier that has a commercial 
presence in that country. A recent study terms these provisions “remarkable for their weakness,” and notes that for 
many countries a multilateral commitment with regard to the inward movement of labor, even on a temporary basis, 
is considered “out-ofbounds.” Pierre Sauvé & Arvind Subramanian, Dark Clouds over Geneva? The Troubled Prospects of 
the Multilateral Trading System, in EFFICIENCY, EQUITY, AND LEGITIMACY, supra note 39, at 16, 27. 

Letter Dated 25 June 2001 from the Secretary-General to the President of the General Assembly [transmitting 
report of the High-Level Panel on Financing for Development (Zedillo Panel)], UN Doc. A/55/1000, at 42 (2001), 
at <http:/ /www.un.org/reports/financing/full_report.pdf>. 

® See David W. Leebron, Lying down with Procrustes: An Analysis of Harmonization Claims, in 1 FAIR TRADE AND 
HARMONIZATION: PREREQUISITES FOR FREE TRADE? 41, 41-66 ( Jagdish Bhagwati & Robert E. Hudec eds., 1996) (de- 
fining harmonization and discussing its justifications). 
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tainex without sufficient scientific evidence.” SPS also contains some modest “harmoniza- 
tion” requirements.” The GATS combats domestic standards that are unnecessarily re- 
strictive. It states that licensing and qualification requirements shall be based on “objective 
and transparent criteria” and not be “more burdensome than necessary to ensure the qual- 
ity ofthe service.” In addition, the GATS requires that governments accord recognition to 
supp.ters of services in a nondiscriminatory way, and notes that this can be achieved through 
“harmonization” of licensing and certification.” Under a few WTO Agreements, govern- 
ments commit themselves to notifying other governments of new regulatory actions, re- 
sponding to inquiries, and considering comments.” 

Th= problem of underregulation is sometimes called the “race to the bottom.”” In its 
hypotnetical worst form, each government competes by lowering its social or environmental 
regui=tion until it falls to a zero standard. No one contends that rock bottom has been reached, 
but many analysts fear that the race-toward-the-bottom dynamic suppresses regulation below 
the peint where it should otherwise be set. Governments worried about this dynamic might 
cooperate to harmonize their regulations. Such cooperation is mutually reinforcing. 

The idea that underregulation in one country will make it harder for another country to 
effec-iate proper regulation goes back to the beginning of the twentieth century. In estab- 
lishir-g the ILO in 1919, the parties to the Treaty of Versailles declared that “the failure of 
any ration to adopt humane conditions of labour is an obstacle in the way of other nations 
which desire to improve the conditions in their own countries.” To remove that obstacle, 
goveraments agreed to initiate a process to harmonize labor standards. 

None of the WTO rules addresses race to the bottom. TRIPS may appear to do so, but it 
was nat a response to that issue.” The lack of intellectual property protection in developing 
counties does notimpede the maintenance of such laws in industrial countries. Thus, advo- 
cates who use race to the bottom to justify incorporating new issues into the WTO do so 
withcat a precedent from prior trade negotiations. 

Alt: ough the WTO does not deal with race to the bottom, it does address the broader prob- 
lem cf underregulation and the need for positive economic integration. The best example 
is TROPS, under which governments agreed to set minimum standards for the protection of 
intellectual property owned by foreign nationals. The GATS also contains some provisions 
to streugthen domestic regulation. For example, that Agreement requires governments to en- 
sure at when a monopoly supplier competes outside the scope of its monopoly, it “does not 
abuse its monopoly position” in a manner inconsistent with the government’s commitments.” 


% SP3 Art. 2.2. There is an exception under Article 5.7 when relevant scientific evidence is insufficient. The SPS 
disciplines apply only to measures that directly or indirectly affect international trade. Jd., Art. 1.1. 

7 Sæ id., Art. 3. ; 

® GETS Art. VI:4, VI:5 (applying in sectors where commitments are undertaken). 

8 Ic. Art. VIII, VIL3. 

%4 Sse SPS Annex B; TBT Art. 2.9; Agreement on Import Licensing Procedures, Art. 1.4. 

% SeeJagdish Bhagwati, After Seattle: Free Trade and the WTO, 77 INT’LA¥F. 15, 21-22 (2001) (explaining that the 
race te the bottom has theoretical validity, but that evidence showing that it occurs is lacking). 

18 T—aty of Versailles, June 28, 1919, pt. XIII headnote, 225 Consol. TS 188. 

T! SeeInge Govaere & Paul Demaret, The TRIPS Agreement: A Response to Global Regulatory Competition or an Exercise 
in Glorel Regulatory Coercion? in REGULATORY COMPETITION AND ECONOMIC INTEGRATION: COMPARATIVE PERSPEC- 
TIVES 554, 366 (Daniel C. Esty & Damien Geradin eds., 2001) (stating that there was no race to the bottom prior 
to the conclusion of the TRIPS Agreement). 

8 GATS Art, VIII:2 (applying in sectors where commitments are undertaken). Competition policy was also 
addressed in the GATS negotiations on basic telecommunications services. Some governments adopted the 
“Reference Paper” principles, which call for the prevention of anticompetitive practices. Reference Paper, para. 
1, 36 EM 354, 367 (1997); Marco C. E. J. Bronckers, The WTO Reference Paper on Telecommunications: A Model for 
WTO <ompetition Law? in NEW DIRECTIONS IN INTERNATIONAL ECONOMIC LAW: ESSAYS IN HONOUR OF JOHN H. 
JACKS@~ 391 (Marco Bronckers & Reinhard Quick eds., 2000). 
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The GATS also deals with professional qualifications: it requires governments to adopt ade- 
quate procedures to verify the competence of foreign professionals offering services.” 

By setting minimum standards and giving governments a forum for lodging complaints 
about each other’s practices, the WTO performs a function that no government can do 
alone. Governments join the WTO to be eligible to initiate dispute settlement and partici- 
pate in the formulation of WTO rules. 

In line with the Harmonization frame, the WTO could be expanded to consider other 
problems of overregulation or underregulation. Competition policy is the most obvious 
example.” Although the currentattention largely concerns governments that lack adequate 
competition laws, the General Electric/ Honeywell affair has cast new light on the potential 
problem of overregulation. In that episode, competition authorities of the European Union 
prohibited the merger of two large U.S. corporations even though it had been approved by 
the U.S. government.” Both decisions may have correctly reflected the competition law being 
applied. But no international review is now available when the burden of one government's 
antitrust decision falls mainly on another country. 

Before I conclude this frame, let me note that harmonization is sometimes a response to 
vicious competition between states, yet not all competition is vicious. The public can benefit 
from competition between government jurisdictions. The conditions under which regu- 
latory competition should be preferred to regulatory harmonization is a topic that has 
generated thoughtful scholarship.” The task of relating this body of literature to the WTO 
lies ahead. Ideally, perhaps, WTO rules would promote virtuous competition between govern- 
ments regarding regulatory policy.** 

3. Fairness. The Fairness frame is concerned with the equity of trade and trade relations 
between countries. Governments join the WTO to increase their chances of being treated 
fairly by other governments. The Marrakesh Declaration, signed by governments at the 
conclusion of the Uruguay Round, notes the widespread desire for a “fairer and more open 
multilateral trading system.” The Agreement on Agriculture states the objective of a “fair 
and market-oriented agricultural trading system.”* 


7 GATS Art. V6 (applying in sectors where commitments are undertaken). 

8° Eleanor M. Fox, Antitrust Law on a Global Scale: Races Up, Down, and Sideways, in REGULATORY COMPETITION 
AND ECONOMIC INTEGRATION, supra note 77, at 348; Friedl Weiss, From World Trade Law to World Competition Law, 
23 FORDHAM INT’L LJ. 250 (2000). For a skeptical view, see DIANE P. WOOD, INTERNATIONAL STANDARDS FOR 
COMPETITION LAW: AN IDEA WHOSE TIME HAS NOT COME (PSIO Occasional Paper, June 1996). In April 2001, Canada 
and Costa Rica signed a free trade agreement that contains a chapter on competition policy that was undoubtedly 
formulated as a model for future, broader negotiations. Free Trade Agreement, Apr. 23, 2001, Can.—Costa Rica, 
ch. XI, at <http://www.dfait-maeci.ge.ca>. 

81 EU Fears It Can’t Compete with U.S. Merger, WASH. TIMES, June 16, 2001, at Al; George Melloan, GE-Honeywell 
Exposes Flaws in Antitrust Policy, WALL ST.J., June 26, 2001, at A23. 

* See, e.g., Richard L. Revesz, Federalism and Regulation: Some Generalizations, in REGULATORY COMPETITION AND 
ECONOMIC INTEGRATION, supra note 77, at 3; David Vogel, Environmental Regulation and Economic Integration, 3 J. 
INT’LECON. L. 265 (2000); see also William A. Niskanen, Building on the WI'O’s Success, 19 CATO J. 459, 460 (2000) 
(arguing that allowing the WTO to reduce rule-setting competition between governments would be too high a 
price to pay for having the WTO spur increased competition between private firms). 

83 See Daniel C. Esty & Damien Geradin, Regulatory Co-Opetition, 3 J. INT’LECON. L. 235 (2000); Phedon Nicolaides, 
Competition Among Rules, WORLD COMPETITION, Dec. 1992, at113; Joel P. Trachtman, Regulatory Competition and 
Regulatory Jurisdiction, 3 J. INT'L ECON, L. 331 (2000). 

* See Robert Howse, From Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime, 96 
AJIL 94 (2002) (suggesting that trade rules should facilitate democratic experimentalism at the domestic level). 

% Marrakesh Declaration, Apr. 15, 1994, para. 2, in LEGAL TEXTS, supra note 1, at iii, iv. In a resource booklet 
prepared for the Fourth Ministerial Conference, the WTO Secretariat stated that “[m]any WTO rules are spe- 
cifically designed to ensure that fair trade conditions prevail between trading partners.” THE WTO . .. WHY IT 
MATTERS: A GUIDE FOR OFFICIALS, LEGISLATORS, CIVIL SOCIETY AND ALL THOSE INTERESTED IN INTERNATIONAL 
TRADE AND GLOBAL GOVERNANCE 7 (2001). 

3 Agreement on Agriculture, Art. 20(c). 
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The quest for fairness and a level playing field is a perennial theme in trade policy. Even 
U.S. Sresident George W. Bush, a self-proclaimed free trader, has adopted the fair trade 
manta. In March 2001, he warned: “If our trading partners trade unfairly, they'll hear from us.”®” 

The Fairness frame can explain many features of the WTO. Besides the most-favored- 
natioz principle, the WTO has three types of fairness rules: fairness of the imported product, 
fairness of the governmental intervention by the trading partner, and fairness in the trade 
relaticnship between industrial and developing countries. These rules consist of both 
substaative and procedural elements. 

For imported products, some key provisions concern antidumping duties against low 
pricing and countervailing measures against government subsidies. The GATT states that 
dump ng “is to be condemned if it causes or threatens material injury,” and the WTO treaty 
estab.shes elaborate machinery for national investigations of dumping and the utilization 
of rer-edies.*® Governments are not required to levy antidumping duties, but the WTO Sec- 
retarzt has helpfully prepared a model antidumping law for governments that lack such 
laws. The Agreement on Subsidies and Countervailing Measures (SCM) actually requires 
governments to investigate an allegation of a subsidized import when a domestic actor lodges 
a petiton.” Governments retain autonomy, however, in deciding whether to levy a coun- 
tervailing measure.” 

The WTO is also concerned about the fairness of government programs and regulation. 
For example, the SCM Agreement prohibits subsidies contingent upon export performance 
and comestic subsidies that cause “adverse effects” in foreign countries.” The Agreement 
on In.dort Licensing Procedures states that such procedures shall be “neutral in application 
and administered in a fair and equitable manner.”™ 

A third type of fairness involves the distribution of gains from trade. Several WTO Agree- 
ments provide for “special and differential” treatment to developing countries.” The GATT 
recogmizes the “needs of less-developed countries for a more flexible use of tariff protection 
to asst their economic development.” GATT secondary law allows governments to apply 
tariff <iscrimination in favor of particular developing countries. Fairness is also sought by 
means of the prohibition in the Safeguards Agreement of voluntary export restraints and 
similer measures on the import side.*” Such coercive measures had proliferated in the 1980s 
on thz pretense of being voluntary. 

A few WTO provisions pursue fairness by calling for assistance to developing countries. 
For example, the TRIPS Agreement directs industrial countries to provide incentives to enter- 


87 Ge orge W. Bush, Remarks at Western Michigan University in Kalamazoo, Michigan, 37 WKLY. COMP. PRES. 
Doc. 4, 528 (Apr. 2, 2001), at 2001 WL 14297354. 

8 GATT Art. V1; Antidumping Agreement. 

8° As” H. Qureshi, Drafting Anti-Dumping Legislation—Issues and Tips, J. WORLD TRADE, Dec. 2000, at 19, 23; see 
also Dariel Pruzin, India Expands Antidumping Policy in 2000; Ranks Second in Trade Practice Complaints, DAILY REP. 
FOR EXECUTIVES (BNA), Apr. 16, 2001, at A-8 (noting that India’s recourse to antidumping relief has grown enor- 
mously since the advent of the WTO). 

* Agreement on Subsidies and Countervailing Measures, Art. 11.1 [hereinafter SCM]. 

91 Jf „Art. 19.2. 

2 SCA Arts. 3.1 (a), 5. 

2 Agreement on Import Licensing Procedures, Art. 1.3. 

% See. e.g., Agreement on Agriculture, Art. 15; SCM Art. 27.2(a). As many analysts have noted, this encourage- 
ment cf protectionism in developing countries provides an illusory benefit to those countries. Jagdish Bhagwati 
& Arviacl Panagariya, The Truth About Protectionism, FIN. TIMES (London), Mar. 30, 2001, at 21. 

% GATT Art. XXVIII bis:3(b). 

96 D#erential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries 
(“EnakLng Clause”), GATT B.I.S.D. (26th Supp.) at 203 (1980); see THOMAS M. FRANCK, FAIRNESS IN INTERNATIONAL 
LAW Amz) INSTITUTIONS 40, 58, 426 (1995) (pointing to this GATT practice for achieving distributive justice and 
remed ong the fairness deficit). 

97 Agreement on Safeguards, Art. 11.1(b). 
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prises in their territories for the purpose of promoting and encouraging technology transfer 
to least-developed countries.” The Agriculture Agreement does not require food aid but 
declares that when donor governments give food aid, they shall do so in accordance with 
FAO principles and on terms no less concessional than provided for in the Food Aid Con- 
vention of 1986. The GATS Annex on Telecommunications calls on governments to make 
information technology available to developing countries.” 

One reason why the WTO has attracted so many developing countries as members is that 
they gain rights to invoke dispute settlement. A developing or small industrial country with 
a complaint knows that a WTO tribunal is more likely to give it sympathetic consideration 
than a powerful country that is treating it unfairly. 

Although the Fairness frame fits the WTO well, not every trade rule is fair. Some analysts 
have criticized the lopsided accession procedures under which WTO member governments 
can force applicant governments to sign away membership rights temporarily as a condition 
for joining.” The United States did that to China.” 

Looking through the Fairness frame, one can visualize many pro-fairness actions that the 
WTO could undertake. To make the system more equitable for developing countries, the most 
important action would be to give them maximum opportunities to export.’ Such a policy 
is encompassed by the WTO’s current mission but is as controversial as any “new” WTO issue. 

Another extensively discussed fairness issue is workers’ rights. The capacity of horrendous 
working conditions to render trade unfair was acknowledged by the parties to the Covenant 
of the League of Nations in stating that the members of the League “will endeavour to secure 
and maintain fair and humane conditions of labour for men, women, and children, both 
in their own countries and in all countries to which their commercial and industrial relations ex- 
tend.”'* The 1948 Charter of the International Trade Organization (ITO) included an arti- 
cle on fair labor standards, which stated: “The Members recognize that unfair labour con- 
ditions, particularly in production for export, create difficulties in international trade... .”" 
Whether the addition to the WTO Agreements of a provision on workers’ rights would 
enhance fairness or erode it depends upon what that provision would require. Yet it can 
hardly be doubted that the labor issue fits the trade Fairness frame. 


98 TRIPS Art. 66.2. 

99 Agreement on Agriculture, Art. 10.4; see also Food Aid Convention, Mar. 13, 1986, Art. IV, 1429 UNTS 71. In 
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Possible Negative Effects of the Reform Programme on Least-Developed and Net Food-Importing Developing 
Countries, para. 3(i), in WTO, THE LEGAL TEXTS, supra note 1, at 392; Melaku Geboye Desta, Food Security and 
International Trade Law: An Appraisal of the World Trade Organization Approach, 35 J. WORLD.TRADE 449, 456-57 
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national organizations and where practicable. 
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can demand of the applicant. For a critical discussion of demanding WTO-plus commitments, see Roman 
Grynberg & Roy Mickey Joy, The Accession of Vanuatu to the WTO: Lessons for the Multilateral Trading System, ]. WORLD 
TRADE, Dec. 2000, at 159, 172-73; see also Group of 77 South Summit, Havana Programme of Action, §V, decision 
I (Apr. 2000), ar<http://www.g77.org/summit> (stating that developing countries seeking accession to the WTO 
should not be given terms that exceed or are unrelated to the commitments of developing countries that are 
already members of the WTO). i 
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1425, 1462-66 (2000); Frank J. Garcia, Trade and Justice: Linking the Trade Linkage Debates, 19 U. PA. J. INT'L ECON. 
L. 391, 429-31 (1998). 
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10 Havana Charter for an International Trade Organization, Art. 7, reprinted in RAJ BHALA, INTERNATIONAL TRADE 
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4. Rak Reduction. Private economic actors often want to engage in transborder transactions 
but have to contend with risk from governmental interference. In the Risk Reduction frame, 
private actors seek rules that prevent governments from taking arbitrary and unpredictable 
actior:. In response, governments contract with each othér to establish rules for the benefit 
of priate economic actors. 

The establishment of such intergovernmental contracts is the basis for the international 
econe=nic order, which enables governments to cooperate so as to permit “some minimum 
degree of predictability.” These mutual obligations of governments create value for pro- 
ducers, importers, and exporters. Heinz Hauser articulated this theory cogently in 1988. He 
emphesized that properly enforced international rules “reduce the risk of government inter- 
venticas into private transactions” and in so doing, “perform a function which is analogous 
to domestic constitutional law.””’ In Hauser’s view, “[T]he ultimate test of international 
trade law is to be seen in the extent to which international commitments make government 
behaviour more stable and easier to predict, both for private investors and for other gov- 
ernments.”* 

Several analysts perceive the WTO’s relationship to economic actors as a key (or the key) 
function. In Richard Shell's “Efficient Market model,” WTO rules are “a means for globally 
oriented business interests and their government allies to overcome domestic resistance to 
free trade, reduce the legal transaction costs that states impose on the movement of goods 
and se-vices across national borders, and thereby enhance consumer welfare for citizens of 
all naZons.”'” Ernst-Ulrich Petersmann postulates that the WTO performs “constitutional 
functions” that further the “protection of freedom, nondiscrimination, and rule of law for 
domestic citizens across frontiers.” Kal Raustiala suggests that the WTO looks after for- 
eign stakeholders that are not represented in the domestic political process." As Fiona 
McGi-Evray succinctly argues, “The WTO is not about global governance, it’s about the right 
to tracke ....”11? 

The Risk Reduction frame fits the WTO nicely. Most of the WTO Agreements impose trans- 
parency requirements on national governments, and some give private actors a right to 
comment.’ The GATS requires that governmental measures be “administered in a rea- 
sonabis, objective and impartial manner.”!* The Agreement on Rules of Origin notes that 
“clearand predictable rules of origin and their application facilitate the flow of international 
trade-"!° The Understanding on Rules and Procedures Governing the Settlement of Dis- 
putes cescribes its rules as “a central element in providing security and predictability to the 


106 Ja- Tumlir, Need for an Open Multilateral Trading System, 6 WORLD ECON. 393, 402 (1983); see also Jan Tumlir, 
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multilateral trading system.”’’° Director-General Moore has opined that “[i]f the WTO did 
not exist, people would be crying out for a forum where governments could negotiate rules, 
ratified by national parliaments, that promote freer trade and provide a transparent and 
predictable framework for business.” The WTO Web site explains that while the WTO 
Agreements were negotiated and signed by governments, “their purpose is to help pro- 
ducers of goods and services, exporters, and importers conduct their business.”"”* According 
to the Office of the U.S. Trade Representative, “The WTO dispute settlement process pro- 
vides certainty for American businesses and workers that their disputes will be heard by a 
panel of impartial experts... .”"”° 

The role of the WTO in reducing risk to economic actors was a central theme in the 
decision of the Section 301 dispute panel.'”° This case involved a complaint about section 301 
of the U.S. Trade Act of 1974, in which the panel found no WTO violation. In reaching this 
conclusion, the panel enounced that an object and purpose of the WTO was “the creation 
of market conditions conducive to individual economic activity in national and global markets 
and to the provision of a secure and predictable multilateral trading system.”!”" 

Undertaking new WTO obligations to limit government-induced risk to private actors 
would be consistent with the Risk Reduction frame. For example, the WTO could seek an 
agreement to govern investment. European Commissioner for Trade Pascal Lamy contends 
that some basic WTO rules on investment, “by increasing the predictability for potential in- 
vestors, [would] lead to more investment with all the benefits it can bring.” Investment, 
however, is a multifaceted issue. The concerns of economic actors about risk from govern- 
mental interference are matched by concerns of social actors about risk from investor activ- 
ities. If the WTO decides to write rules on investment, it may prove politically difficult to 
focus only on the rights of investors, while giving no attention to their social responsibilities. 


Domestic Politics 


The second category, Domestic Politics, comprises two frames that address the vertical 
relationship between a national government and the public: (5) SelfRestraint, and (6) Coali- 
tion Building. Unlike frames 1-3, which explain the WTO as the interaction of unitary, ra- 
tional states, the Domestic Politics frames look inside the state to the interface between the 
WTO and domestic decision making. These frames are predicated on the view, articulated 
well by Martin Wolf, that “[t] he principal purpose of international economic institutions is 
to reconcile the politics of nation states with their international interests and obligations.”!™ 

.5. Self Restraint. Protectionist trade policy arises when pressure groups acting in their own 
interest exert disproportionate political influence by capturing the support of legislators and 
administrators.” In the Self-Restraint frame, governments construct and join the trading 
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syster- to prevent themselves from giving in to self-defeating trade policies. The main prob- 
lem teing solved by the WTO is not the stability of trade relations between states; it is the 
stabil.-y of trade policy within the state.” Enlightened government leaders commit national 
policy to global rules to strengthen their ability to say no to special interests at home. 

An intellectual history of this frame has yet to be written, but some important strands can 
be nord. In 1954 Wilhelm Röpke explained the dual nature of state sovereignty as involving 
“not caly unimpeachable rights of one government vis-a-vis others but also [such rights] vis- 
a-vis its own nationals.” Röpke focused on the latter relationship—particularly the dangers 
of “callectivist economic control”—and proposed abolishing or diminishing internal sover- 
eigntr. He also warned that shifting the “seat” of sovereignty to a higher political unit could 
worser. the abuses.’?’ In 1952 James M. Buchanan and Gordon Tullock pointed out the need 
for “constitutional changes” to reduce the excessive costs that discriminatory legislation im- 
poses on all groups over time.’ In the early 1980s, Jan Tumlir characterized the GATT as 
serving a constitutional function to overcome legal inadequacies at the national level.” 
Followang Tumlir’s death sixteen years ago, two of his colleagues, Frieder Roessler and 
Petersmann, continued to enlarge on this thesis. In 1986 Roessler explained how inter 
national law helps states “correct constitutional deficiencies.”'® In his view, “[G]overnments 
colluce with one another and with international organizations tc overcome domestic politi- 
cal fozes through international commitments.” In 1992 Petersmann wrote that GATT 
negotiations “can assist liberal-minded governments in cooperating as asort of cartel against 
proteccionist domestic interest groups.”!*? Other analysts have characterized the GATT in 
the sane way. For example, in 1985 C. Michael Aho and Jonathan Aronson stated that one 
of the GATT’s “key functions” was “to protect governments against themselves by providing 
help t policy-makers in withstanding pressures from special interests.”!” 

Toczy, governmental SelfRestraint has garnered wide acceptance as the raison d’être of 
the WFO. Indeed, on its Web site, the WTO contends that “[g] overnments need to be armed 
against pressure from narrow interest groups, and the WTO system can help.” One re- 
strain:mg instrument used by the WTO is the “binding,” an agreement by governments not 
to unc» negotiated liberalization." The WTO dispute resolution system fits this frame well 
by enzdling politicians to give the public a cogent reason for why the government should 
comp with WTO rules. 
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Nevertheless, the Self-Restraint frame is an enigma. If politicians and bureaucrats derive 
benefits from gratifying special interest groups, why should these officials bind themselves 
not to gratify those groups? Three explanations are offered. First, the public in every country 
demands that its own government tie its hands to refrain from using protectionist instru- 
ments.” Second, always-enlightened officials really want to pursue trade liberalization but 
need a tenable public explanation for turning down pleas for protection. Third, politicians 
who successfully liberalize trade want to prevent their successors from backsliding, so they 
use a trade agreement to lock in reforms.’”” The third explanation seems the most persuasive. 

If the WI'O’s purpose is to assist governments in overcoming rent-seeking interests at 
home, then other policies involving benefits to vested interests from governmental regu- 
lation might be candidates for WTO oversight. One example would be the allocation of 
portions of the electromagnetic spectrum. At present, the only relevant WTO discipline is 
contained in the Reference Paper for basic telecommunications, which commits partici- 
pating governments to allocating electromagnetic frequency bands “in an objective, timely, 
transparent and non-discriminatory manner.” Another example would be the allocation 
of airport landing rights. 

Before relying on this frame, one should consider whether it is too antidemocratic. The 
idea of justifying a trade treaty as a way to restrict the policy options available to democratic 
governments is questionable in this era of public concern about the legitimacy of inter- 
national organizations. Thus, the WFO Web site may be unwisely promoting the organi- 
zation for “arming” governments against domestic interests. 

6. Coalition Building. In contrast to the Self-Restraint frame, in which the WTO serves to 
incapacitate politicians or administrators, the Coalition Building frame centers on the way 
that national political leaders use the GATT/WTO to garner domestic support for trade 
agreements.'*° Because a trade agreement generates both winners and losers, governments 
want to assure that enough winners emerge so that a majority coalition can be mobilized to 
obtain any needed legislative clearance and support from voters.'*' The Coalition Building 
frame will be a mix of normative and strategic linkage, depending on the political debate 
within each country. 
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Participation in the WTO helps governments to build and maintain a domestic coalition 
in favor of a liberal trade policy.!® At every stage in the life cycle of a trade round, govern- 
mente. officials seek political support from the domestic economic actors that expect to gain 
from imcome growth or other regulatory changes.'* Even in the absence of ongoing nego- 
tiations, governments maintain a dialogue with social and economic actors about the impor- 
tance of the trading system. Setting the terms of reference for a new round has become a 
diffictt exercise, as governments shape the agenda to accord with the volition of key do- 
mestic interest groups (including protectionists). 

The Zoalition Building frame explains the attainment ofsome of the new Uruguay Round 
agreements. For example, in the United States, the prospect ofa multilateral agreement on 
services elicited support from large U.S. corporations, which helped to overcome the op- 
position of import-protected textile and apparel interests. Coalitions of such corporations 
lobbied for the comprehensive General Agreement on Trade in Services. A similar process 
resultecl in the SPS Agreement, which was championed by U.S. agricultural exporters, The 
WTO Committee on Trade and Environment also confirms this frame. The committee was 
establ:shed to assuage both environmental groups worried about WTO oversight and ex- 
porters worried about environmental regulation.“ 

Not:cing in the WTO contradicts this frame, but one provision may impede the efficacy 
of coal.tion building. That is the WTO’s decision rule, which provides for agreement by 
consersus.'* Although the consensus rule can inhibit workability in all of the frames, it is 
partic-darly troublesome here because this frame assumes success in starting, concluding, 
and implementing successive rounds of trade negotiations. 

TheCoalition Building frame presupposes openness to new issues and the pursuit of large 
packag= deals. Any topic conducive to building a domestic majority may fit in. Summing 
up the -ifty-year experience of the trading system, Fred Bergsten concludes that a key lesson 
is “[b]iz is beautiful.”"*” 

The way this frame was presented, governmental officials did the driving, but the leader- 
ship could also be assumed by economic and social actors." Mobilizing against protection 
and fcr liberalization began to increase in the 1980s. The initiative for the TRIPS Agree- 
ment came from business groups in the United States and Europe who won over govern- 
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ment support.’ Of course, not all private activity will favor greater economic integration. 
In recent years, transnational activism has tended to oppose globalization.’*' In his 1964 
study of international negotiations, Fred Iklé saw no evidence that such antiliberalization 
was organizing around the GATT.’ Those days are gone. 


International Organization 


The third category, International Organization, sits on another level. Rather than explain 
why governments create or join an international organization, it seeks to show why a given 
international organization should be allocated a particular competence. The previous six 
frames looked at interactions between states and inside states. The last two frames, (7) 
Trade Functionalism, and (8) Comparative Institutionalism, look at international organiza- 
tions created by states. The frames examine the scope and operations of these agencies, and 
their horizontal relationships. The embedded assumption in this category is that inter- 
national organizations can and should be analyzed separately from states.’ 

7. Trade Functionalism. In the Trade Functionalism frame, the mission of the WTO is self 
evident. It’s about trade.’ As former Director-General Renato Ruggiero explained, “This 
organization [the WFO] cannot be allowed to gradually drift away from its trade vocation. 
It would serve neither the WTO nor any other cause if it were to pretend it could offer solu- 
tions to every nontrade issue.” 

The idea of setting up a functional international organization for trade goes back to the 
early twentieth century. In 1915 the political scientist A. A. Tenney suggested that a “world 
consular service” and a “world-chamber of commerce” be provided for in the postwar peace 
treaty." In 1916 then U.S. Congressman Cordell Hull proposed the establishment of a per- 
manent international trade congress after the war. In Hulls plan, the function of this 
congress would be to consider trade practices and policies that lead to commercial contro- 
versies and “to formulate agreements with respect thereto, designed to eliminate and avoid 
the injurious results and dangerous possibilities of economic warfare, and to promote fair 
and friendly trade relations among all the nations of the world.”””” In 1919 Huston Thompson, 
a U.S. governmental official, suggested that the creation of an international trade tribunal 
be incorporated into the Treaty of Versailles.” Twenty years later, Thompson gave a talk 
at the American Society of International Law in which he elaborated on his ideas for a 
tribunal that would review international complaints about quotas, price fixing, and theft of 
trademarks.’ 
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The core idea of functionalism is that international governance should be organized 
according to “tasks” and “functional lines.”’ By the early twentieth century, the function- 
alist approach was being advocated for both international law and international administra- 
tion.’* A leading proponent of functionalist treaty making was Manley O. Hudson who, in 
1925, urged that the League of Nations be used “to further legislation with respect to spe- 
cific problems” and to “develop a functional law of nations to meet the demands which the 
dwindling of the world has created.” A leading proponent of functionalist administration, 
Sir Jares A. Salter, explained in 1921 that “the vital principle of international administra- 
tion” was the “direct contact” and “continuous co-operation” between “specialists” from dif- 
ferent zovernments.' According to Salter, the “international machine was not an external 
organ zation based on delegated authority; it was the national organizations linked together 
for international work and themselves forming the instrument of that work.” Salter’s vi- 
sion o: zhe international machine proved enduring for international agencies of the twentieth 
centu-, including the GATT/WTO. 

Wh the functional approach tells us how governments should cooperate, it gives no 
discrez2, cohesive answer as to the breadth of the cooperation. How does one discern the 
difference between Ruggiero’s “trade vocation” and potential “nontrade” issues? Tenney’s 
“worlc consular service” may approximate the “trade facilitation” function in vogue in the 
WTO today.” Thompson’s recognition of the need for an international agreement on 
unfair zrade practices prefigured the current debate about competition policy. Policy ana- 
lysts anticipating the creation of the United Nations showed awareness of the challenges of 
defini: g institutional scope. For instance, J. B. Condliffe and A. Stevenson wrote in 1944: 
“It is peobably wise to start by creating technical institutions for specific functions; but unless 
those institutions are governed by common aims their usefulness will be limited and they 
may e72n work at cross purposes.”!© 

In 1248 the governments establishing the International Trade Organization thought that 
its chezter needed not only the GATT rules, but also chapters on employment and eco- 
nomic activity, economic developmentand reconstruction, restrictive business practices, and 
interg-vernmental commodity agreements.’®’ Yet very little of those four chapters can be 
found. .n the WTO Agreements. Some analysts draw the lesson that the ITO’s proposed 
mandate was too broad for those times. But such a lesson is too simplistic.’® 
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The proper meaning of trade functionalism today is engaging scholars from different 
fields. Using an economics approach, Jagdish Bhagwati contends that the purpose of the 
GATT and the WTO should be to secure mutual gains from trade. Thus, he asserts that 
issues with nonmutual objectives should not be added to the WTO. WTO linkage to non- 
trade issues “undermines both the freeing of trade and the advancing of our social agendas” 
because one instrument (i.e., WTO rules) cannot be used to achieve two targets, the eco- 
nomic and the social.'” As Bhagwati recognizes, his approach counsels against adding not 
only environmental or labor rules to the WTO, but also intellectual property (IP) rules. He 
argues that “the principle of mutual gain simply does not obtain in any significant degree 
for intellectual property protection,” and that TRIPS therefore “turned the WTO into a roy- 
alty-collection agency: its trade sanctions were to be put at the disposal of the IP-producing 
countries.”!7! i 

Other analysts have sought to define a political economy approach to shaping function. 
For example,. Pierre Jacquet, Jean Pisani-Ferry, and Dominique Strauss-Kahn assert that 
institutional specialization is essential because the international system lacks a government 
or parliament.'” They argue that only by giving organizations a focused mandate can one 
hold them accountable and assess their performance. The authors contemplate having 
separate international institutions for each function, such as trade, finance, development, 
and nuclear safety. 

Another approach to defining function may be found in the doctrine of organizational 
specialty within international jurisprudence. In 1922 the Permanent Court of International 
Justice (PCIJ) gave an advisory opinion holding that the ILO lacked competence under the 
Treaty of Versailles to draft conventions promoting improvements in agricultural processes 
to achieve higher production.’” Nevertheless, the PCI] explained that the ILO need not be 
excluded from dealing with a matter merely because it may involve consideration of the 
methods of production.’ In Jurisdiction of the European Commission of the Danube, an advisory 
opinion of 1927, the PCIJ held that the commission did enjoy the questioned jurisdiction 
and noted that as “an international institution with a special purpose,” the European com- 
mission “only has the functions bestowed upon it by the Definitive Statute with a view to the 
fulfilment of that purpose, but it has power to exercise these functions to their full extent, 
in so far as the Statute does not impose restrictions upon it.”!” In its advisory opinion for 
the World Health Organization (WHO) on the use bya state of nuclear weapons, the Inter- 
national Court of Justice (ICJ) found that the WHO lacked competence to inquire into the 
legality of the use of nuclear weapons.’” The Court explained that international organi- 
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zatior.z, unlike states, do not possess a general competence but, rather, are governed by the 
“prine.ple of speciality’; the Court did not define this principle other than to say that 
international organizations “are invested by the States which create them with powers, the 
limitsof which are a function of the common interests whose promotion those States entrust 
to then.”!” Whether this body of case law points to a general principle of specialty, or 
whetk2r each decision should be understood only in relation to the treaty being inter- 
prete=, is unclear. 

The governments in the WTO would seem to be competent to determine its mandate. The 
UN Charter gives the United Nations the role of initiating negctiations for the creation of 
“any rew specialized agencies” required to accomplish international economic and social coop- 
eraticu.’” Yet there is no prohibition on action by governments to set up an unspecialized 
agenc~ (whatever that might mean). Since the WTO Agreement contains a broad power of 
amendment, any tribunal would be hard put to characterize an expansion of the WIO’s 
mission as ultra vires.’ Moreover, such a review is almost inconceivable. 

Although functionalism and specialization are often pointed to as a normative principle 
for de*ermining what the WTO should cover, these concepts are difficult to put into opera- 
tion. Ince it is recognized that the WTO goes well beyond trade policy because it contains 
discigĖnes on subsidies, domestic regulations, and intellectual property rights for foreigners, 
analys_s will find it difficult to draw a clear line between those disciplines and other efforts 
to ackieve open and nondistortive trade relations.” Attempts to draw a coherent limitation— 
such = the economic approaches noted above’*!—may lead to politically unacceptable 
result, such as removing TRIPS from the WTO Agreements or setting up a plethora of new 
international organizations. 

8. Comparative Institutionalism. Rather than determining the proper mission of an inter- 
govertmental organization (IGO) from its constitution or activities, the Comparative Institu- 
tiona.5m frame suggests that the mission be determined from the external institutional 
map. The participants in the authoritative decision making for each issue will look at the 
advar vages and disadvantages of siting it in a particular IGO, as compared to the alternative 
policrspace. The cartography of this frame is challenging because every IGO has individual 
featu-2s and organizations continuously evolve. 

Determining the best IGO for a particular problem involves a menu of decisions: Ifa new 
issue + being considered for the WTO, will the WTO take it over from another IGO? If no 
other Drganization has competence for the issue, is attention by the WTO an interim strat- 
egy fcz stimulating the creation of a new IGO? If another IGO does have such competence, 
does -ne WTO intend to compete with it? Or is the WTO’s role complementary to that of 
the other IGO? Should assignment to the WTO be subject to specified deference to another 
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IGO? Or should the issue be assigned to the other IGO subject to specified deference to the 
WTO? These questions will be discussed briefly below. 

Although the WTO has not absorbed any authority from another IGO, it is noteworthy 
that the drafters of the ITO Charter of 1948 assumed that the trade organization might want 
to do that. Article 87 of the Charter provided that if another IGO wished to be incorporated 
into the ITO or to transfer its functions to that organization, the conference of ITO govern- 
ments could approve the action.” Today, the WTO seems unlikely to seek to swallow other 
organizations. 

By contrast, having the WTO take up a new issue may be an interim step toward convincing 
governments to set up a separate IGO. For example, the WTO Working Group on the Inter 
action between Trade and Competition Policy could eventually lead to a new intergovern- 
mental entity rather than to an accretion of WTO competence. Similarly, the WTO Committee 
on Trade and Environment is highlighting the weakness of ecological governance and in- 
creasing the calls for a global environmental organization. In that regard, one should recall 
that the ITO Charter contained a provision stating that in the event of complaints about re- 
strictive business practices in services, the ITO would transfer the matter to the appropriate 
IGO; but if no such organization existed, the ITO could make a recommendation for 
international agreement on remedying the situation." 

The WTO is not actively competing with other multilateral agencies and appears to be 
acting cooperatively in the fields where its mandate overlaps with that of other agencies—for 
example, intellectual property. In transplanting TRIPS to. the trading system, governments 
manifested their lack of confidence in the World Intellectual Property Organization (WIPO) 
and its treaty system.'** The experience with TRIPS led Frederick Abbott to put forward the 
concept of “distributed governance,” in which responsibility is distributed to the IGO “best 
adapted to the particular subject matter or goal-attainment.”'™ According to Abbott, the 
WTO moves slowly and does not handle incremental rule changes well.!®° Thus, he says that 
the WIPO, not the WTO, should develop responses to current intellectual property chal- 
lenges, like electronic commerce. But he claims that the WTO, not the WIPO, should super- 
vise compliance with basic rules on intellectual property. 

Another example of positive interaction is the relationship between the WTO and the 
Codex Alimentarius Commission, which has responsibility for drafting food safety standards. 
Because the SPS Agreement directs member governments to use codex standards unless 
specified conditions are met,” governments and stakeholders are now paying a lot more 
attention to the codex than a decade ago. (Of course, the heightened concern about unsafe 
food is also a contributing factor.) The food safety technocrats attending the commission’s 
meetings know that in the absence of a codex standard for a particular substance, a trade 
dispute involving food safety may occur in the WTO. Thus, the commission has a new in- 
centive to speed up its own work.: 

The intermeshing responsibilities of IGOs may stimulate more competition between 
regimes. As John Jackson observed many years ago, such competition can have a “salutary 
effect.” Competition between IGOs could also play out counterproductively. 
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The WTO, like the GATT before it, accords some deference to other institutions. Under 
the GTT, the Contracting Parties are to accept a determination by the International Mone- 
tary Find (IMF) as to whether a government’s action in exchange matters accords with the 
IMF Articles of Agreement or with a special agreement between that government and the 
GATT ™®™ In the SCM Agreement, an export credit practice is precluded from being found 
to be =n export subsidy if it accords with the existing undertaking on official export credits 
ora “successor undertaking” adopted by the original members of the earlier undertaking.’ 
The referenced undertaking is the Arrangement on Guidelines for Officially Supported 
Expo Credits, concluded by the Organisation for Economic Co-operation and Develop- 
ment (OECD) in 1978 and revised most recently in 1998.1" In 2001 a WTO panel confirmed 
a dynamic interpretation of the phrase “successor undertaking.” Thus, the WTO defers 
to a group of OECD countries to prescribe standards for export credit practices. 

Anozher way of allocating responsibility is for other IGOs to defer to the WTO. For ex- 
ample under the Convention on the Law of the Sea, the International Seabed Authority’s 
production policy is to be based on the subsidy principles of the GATT and its codes and any 
successor or superseding agreements.’ This provision gives the WTO a continuing legislative role 
in relation to the seabed authority. 

Sev=ral scholars are using the comparative institutional approach, such as Joel Trachtman, 
Daniel Esty, and Daniel Tarullo. For several years, Trachtman has called attention to the need 
for “comparative institutional analysis” at the international level.'* Bringing together several 
strands of economics and international relations scholarship, Trachtman has presented a 
framework for ascertaining when coverage of certain issues should be raised from national au- 
tonory to an international economic organization.” Although he has focused mainly on this 
vertical (state-IGO) dimension, Trachtman has taken note of the tension between an IGO’s 
wish fr a monopoly over its function and citizens’ desire for competition between IGOs." 

In his studies of global governance, Esty explains the benefits of competition between 
agencies at different levels of government for achieving optimal environmental policy.” He 
has exoanded this point beyond environmental concerns with a broader contention that 
faulty decisions at one level of government can be counterbalanced by parallel decision pro- 
cesses at other levels of government.'® In a joint article, he and Damien Geradin put 
forward a “regulatory co-opetition” model to emphasize the need for both cooperation and 
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competition between governments, within governments, and between governmental and 
nongovernmental actors.” They do notspecifically apply this model to the relationship of one 
international organization to another, but it seems applicable to cooperation and competition 
between IGOs. 

Tarullo has pointed out the need for “careful institutional analysis” in an article on the 
possible addition of competition policy to the WTO’s domain.” Noting that the insti- 
tutional context of an issue can produce positive and negative externalities for other insti- 
tutional arrangements, Tarullo concludes that the addition of competition policy would 
strain cooperative relations between competition authorities at the national level.”” Because 
of this and other problems, he favors seeking a more robust arrangement in the OECD and 
only a small expansion of the WIO’s role.” My point is not necessarily to endorse Tarullo’s 
conclusions but, rather, to call attention to his analytical method. 

Sometimes the WTO cannot be directly compared to an alternative IGO because there 
is none. In that situation, resort to the WTO should be compared to the option of leaving 
needed government cooperation to bilateral agreements or informal arrangements. Because 
its rules are backed by a strong enforcement system, the WTO should be careful about 
articulating new disciplines on topics lacking an international organization that might serve 
as a check against WTO overreaching.” For example, no institution champions the prop- 
erty rights that indigenous peoples ought perhaps to have over traditional knowledge. Thus, 
the TRIPS Agreement can be overpowering. Another example is trade in services. Pressing 
for greater market openness in developing countries may have deleterious effects in the 
absence of an effective regulatory structure (e.g., financial services). 

Good comparative analysis examines the way that organizations respond to change. Peter 
and Ernst Haas contrast “learning” and “adaptive” IGOs regarding their ability to address 
an interconnected problem.” The learning IGO reexamines cause-and-effect relationships 
and constantly gathers information from the relevant technical and scientific communities 
and advocacy groups. The adaptive IGO fails to recognize significant links, to change oper- 
ating procedures, or to search for new ideas. Furthermore, learning IGOs redefine their 
missions in light of new interdependencies, while the merely adaptive IGOs will introduce 
only slight modifications into their routine.” 

Ifthe WTO does not operate as a learning IGO, then that would militate against assigning 
it new, complex tasks. Writing in 1970, Kenneth Dam compared the OECD with the GATT 
and pointed out that in “sharp contrast” to the GATT, the OECD “emphasizes the necessity 
of approaching economic problems from all relevant perspectives simultaneously.” The 
WTO commenced operations with the same insularity as the GATT. Over the past few years, 
however, the WTO has begun to recognize significant links beyond commercial consider- 
ations. This recognition has emerged most obviously in the controversy over TRIPS and pub- 
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lic hezth.”” Governments are learning that TRIPS might prevent poor countries from getting 
access -o drugs to treat AIDS and other diseases, or might be misperceived as doing so. The 
TRIPS Agreement calls for cooperation with the WIPO,” but does not mention other rele- 
vant e= tities such as the WHO and the Secretariat of the Convention on Biological Diversity. 
Of course, the WTO has general authority to cooperate with other IGOs.™” Yet so far these 
efforts have been inadequate.” 

Whaz would it take to transform the WTO into a learning organization? Pierre Sauvé and 
Amer: co Beviglia Zampetti have criticized the WTO for being too segmented in design and 
operazon.”"! To improve it, they advocate “[g]reater horizontality and seamlessness in rule- 
design” with more “cross-fertilization between policy domains.””!? For example, they see no 
reasom for separate rules on goods and services. Another idea for reform comes from Marco 
BroncEers, who notes that “there is nothing in the WTO that limits it to considering ‘trade- 
relate? issues only.” But if the WTO is to adopt agreements on issues like the environment, 
health. and labor, Bronckers says, then it must develop solid working relationships with the 
appropriate specialized agencies.” Bronckers further suggests that the WTO cease being 
“owned” by national trade ministries. Instead, each WTO Agreement should be adminis- 
tered zt the WTO by delegates from the appropriate national governmental agencies.” 

These proposals could help transform the WTO into a learning IGO, but there is an 
important prior question: do the member governments want a WTO that can redefine its 
missicn in light of new interdependencies? Many governments probably do not. It would 
create tension between. increased legitimacy through greater effectiveness, and decreased 
legitirzacy as a result of deviating from the original mandate. 


II. CONCLUSION 


The success of the WTO sparks proposals to broaden its agenda.” Recognizing the 
danger of institutional overload, analysts are looking for a way to screen out inappropriate 
topics. Ideally, every candidate issue should be subject to the same screening process. 

Thisarticle suggests the method of legal triangulation, in which one examines the position 
of the WTO in relation to interstate diplomacy, domestic politics, and the plane of inter- 


27 Aewss to Medicines Could Become Doha’s (Only?) Success Story, BRIDGES, June 2001, at 1, at<http://www.ictsd.org>. 

208 TES Art. 68. 

2° WTO Agreement Art. V:1 (stating that the WTO General Council shall make appropriate arrangements for 
effectiv= cooperation with other IGOs that have responsibilities related to those of the WTO), Art. IIL:5 (stating 
that the WTO shall cooperate as appropriate with the IMF and the World Bank); WTO Declaration on the | 
Contribation of the World Trade Organization to Achieving Greater Coherence in Global Economic Policy- 
making, para. 5, in THE LEGAL TEXTS, supra note 1, at 386 (“The interlinkages between the different aspects of 
econorx.c policy require that the international institutions with responsibilities in each of these areas follow 
consistent and mutually supportive policies.”); GATS Art. XXVI (Relationship with Other International Organi- 
zations Oddly, the WTO Agreement makes no mention of improving cooperation with the UN Conference on 
Trade zad Development, an organization referenced indirectly in GATT Article XXXVII:2(b). 

0 Fee example, the WTO Council for TRIPS has refused to grant even observer status to the Secretariat of the 
Conver ïon on Biological Diversity. This step is reportedly opposed by the United States, which is not a party to 
that Ccrvention. A 

21 Pierre Sauvé & Americo Beviglia Zampetti, Subsidiarity Perspectives on the New Trade Agenda, 3 J. INT'L ECON. 
L. 83, 1™ (2000). 

22 Te at 104, 105. 

23 B-onckers, supra note 184, at 53. 

24 Jd at 49. Compare Konrad von Moltke, Trade and . . .: The Agenda of Trade Linkages 25 (Sept. 2001) 
(unputäshed manuscript, on file with author) (“Most ‘trade and’ issues will ultimately require a determination 
conceräng the most appropriate relationship between the trade regime and cther international regimes.”). 

2 B-onckers, supra note 184, at 54-55. 

*18 Tx same phenomenon occurred in the pre-WTO era under the GATT. Sze JACKSON, supra note 188, at 471 
(noting how the cognizance of the GATT was expanded beyond the articles of the General Agreement); Frieder 
Roessler, The Competence of GATT, J. WORLD TRADE L., No. 3, 1987, at 73, 82 (noting that the GATT Contracting 
Parties Ład used their deliberative powers to discuss a range of subject matter far wider than that covered in the 
Generel Agreement). 
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national organizations. Only by looking at each can one begin to model the operation and 
influence of the WTO. Clarifying the mission of the WTO is a complex exercise because the 
WTO comprehends a mélange of purposes. 

Greater systematization should be brought to the study of the WTO. This article presents 
eight frames (or perhaps theories) for conceptualizing the proper mission of the WTO. The 
first four fall under the rubric of State-to-State Relations and are (1) Cooperative Openness, 
(2) Harmonization, (3) Fairness, and (4) Risk Reduction. The category of Domestic Politics 
comprises the next two frames, (5) Self Restraint, and (6) Coalition Building. The third 
category, International Organization, includes the last two frames, (7) Trade Functionalism, 
and (8) Comparative Institutionalism. These eight frames play a dual role in this article. 
First, they help to define the WTO’s mission; and second, they serve to test a prospective 
new WTO issue to see how well it fits the current multilateral trading system. If a new issue 
can be justified by frames in all three categories, then that issue would have a solid basis for 
inclusion under the umbrella of the WTO. 


IT’S A QUESTION OF MARKET ACCESS 
By Kyle Bagwell, Petros C. Mavroidis, and Robert W. Staiger” 


J. A LAW AND ECONOMICS APPROACH TO THE OPTIMAL WTO MANDATE 
The Economic Rationale for Trade Agreements 


In tris paper, we argue that market access issues associated with the question of the opti- 
mal mandate of the World Trade Organization should be separated from nonmarket access 
issues. We identify race-to-the-bottom and regulatory-chill concerns as market access issues 
and suzgest that the WTO should address these concerns. We then describe ways that WTO 
principles and procedures might be augmented to do so. As for nonmarket access issues, 
we argue that as a general matter these are best handled outside the WTO, and that, while 
implic t links might be encouraged, explicit links between the WTO and other labor and 
enviroamental organizations should not as a general matter be forged. We view this as a 
measured approach to labor and the environment within the WTO. 

To zrovide the foundation for our proposals, we first present an economic framework.’ 
Suppose there are two countries, country A and country B, whose respective governments 
are government A and government B. Country A exports good « to country B, and country 
Bexpcrts good £ to country A. The two governments each choose import tariffs, and they 
may a:o select export policies and domestic policies (such as labor and environmental stan- 
dards:. For now, we focus on the selection of import tariffs. Given that this world has no 
trade zgreement, each government selects its import tariff in a unilateral fashion (i.e., to 
best achieve its own policy objectives). 

Consider now the trade-offs that government A perceives when it sets its import tariff on 
good £. A higher import tariff leads to a higher price of good $ in country A. As a conse- 
quenc:, there are winners and losers in country A: the higher price benefits its import- 
competing firms and hurts its consumers. Of course, depending on the level of the tariff, 
an increase may also generate greater tariff revenue for country A, and these proceeds may 
be distributed to consumers so as to ease (or even reverse) the harm to them. By assessing 
these various effects and weighing how they contribute to or detract from its objectives, gov- 
ernment A determines the unilateral tariff that best achieves its objectives. In similar fashion, 
gover- ment B determines its preferred unilateral tariff on good a. 

Government A’s calculus of winners and losers neglects an important party: the exporters 
from =ountry B. Exporting firms would naturally be expected to bear some of the incidence 
of a tex. Put differently, if the import tariff on good fis raised bv a dollar, then the price of 
good # in country A is likely to rise by something short of a dollar. Some of the tariff hike 


* Ky< Bagwell, Kelvin J. Lancaster Professor of Economic Theory, Department of Economics and Graduate 
Schoolef Business, Columbia University; Petros C. Mavroidis, Faculty of Law, University of Neuchatel; and Robert 
W. Staier, Department of Economics, University of Wisconsin, Madison. We would like to thank Henrik Horn 
af Ran=aien for very helpful discussions. 

! Thaframework described in this section is formally developed in KYLE BAGWELL & ROBERT W. STAIGER, GATT- 
THINK (Nat'l Bureau of Econ. Research, Discussion Paper No. 8005, 2000); Kyle Bagwell & Robert W. Staiger, An 
Econom Theory of GATT, 89 AM. ECON. REV. 215 (1999); Kyle Bagwell & Robert W. Staiger, Domestic Policies, National 
Sovereigxty and International Economic Institutions, 116 Q J. ECON. 519 (2001); Kyle Bagwell & Robert W. Staiger, The 
WTO asa Mechanism for Securing Market Access Property Rights: Implications for Global Labor and Environmental Issues, 
J. Econ PERSP., Summer 2001, at 69. 
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would then be absorbed by the exporting firms, which is to say that the export price they 
receive would be reduced. Government B, which cares about the profits earned by its ex- 
porters, thus experiences a cost when government A selects a higher import tariff.” Since 
government A does not internalize the full (i.e., worldwide) costs of a higher import tariff, 
it will set a tariff that is higher than would be efficient from a worldwide perspective, where 
efficiency is judged in relation to the objectives of governments A and B. Of course, govern- 
ment B views the situation in a symmetrical way, so that the governments in a world without 
a trade agreement have a problem: tariffs are too high. 

Faced with this problem, the governments might seek a solution in the form of a trade 
agreement. A government would approach the negotiating table with the view that any cut 
in its own tariff (below its preferred unilateral rate) would be a concession. But it might be 
willing to make such a concession if the other government reciprocated with a concession 
of its own. In this way, the governments could undo some of the costs that their unilateral poli- 
cies imposed on each other’s exporters and thus arrive at a more efficient arrangement. In- 
deed, they could mutually gain only if they negotiated reciprocal reductions in their tariffs. 

A trade agreement of this kind can succeed only if it includes scope for enforcement. At 
the negotiated tariff levels, all else being equal, each government would like to withdraw its 
concession and raise its tariff toward the preferred unilateral rate. Buta government’s tempta- 
tion to withdraw a concession would be moderated if it believed that the other government 
would retaliate by withdrawing its own concession, as a withdrawal would induce movement 
back toward the unilateral outcome. In broad terms, then, negotiated concessions can be 
enforced if the trade agreement includes appropriate provisions for retaliation. 

What we have described here is the “terms-of-trade” rationale for trade agreements. The 
central idea is that the import tariff of any one country reduces the terms of trade for its 
trading partners (i.e., the export price received by foreign exporters as compared to the 
export price received by the country’s own exporters abroad) and thereby generates a 
negative pecuniary externality abroad. The consequence is a terms-oftrade-driven “Prisoners’ 
Dilemma,” in which tariffs are inefficiently high. While we have described this problem in 
simple terms, it turns out that in a very broad set of circumstances this is the underlying 
problem that a trade agreement might solve. We note that this theoretical perspective leads 
naturally to a discussion of terms like concessions, reciprocity, enforcement, and retaliation, which 
also appear in GATT/WTO parlance. Before pursuing this link further, however, we pause 
and briefly consider some common objections to this rationale. 


Objections to the Economic Rationale for Trade Agreements 


We consider here five objections to the terms-of-trade theory of trade agreements. In each 
case, we state the objection and then argue that it is misguided. 

First, one could raise the question whether politics matter. In this vein, one could ask 
whether the terms-of-trade theory assumes that governments maximize national income. If 
so, the theory omits an important dimension, since real governments have important politi- 
cal motivations associated with the distribution of income, 

In response to this objection, we point out that the terms-of-trade theory does not rely on 
the assumption that governments maximize national income. Nowhere in the above discus- 
sion is itassumed that governments are apolitical agents. We assume that a tariff hike by one 
government harms foreign exporters and thus the foreign government, but we allow that 
the foreign government may be concerned with the profits of its exporters for both eco- 
nomic and political reasons. Evidently, whether or not governments are politically motivated, 
a terms-of-trade driven Prisoners’ Dilemma is the problem that a trade agreement can solve. 


? Country B’s consumers may gain from the lower price that a higher country A tariff implies, but their eco- 
nomic gain will be small in comparison to the loss to country B's exporters. 
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Second, one might also object that this approach is misguided since it is well-known that 
unilateral free trade is the optimal economic policy: something must be off here, because 
econ=mists are always saying that this is indeed the case. 

In sponse to this objection, we note that unilateral free trade can be optimal for a gov- 
ernment, but only under restricted conditions: when the government maximizes national 
incorre and represents a small country. What does it mean that a country is small? If country 
Ais small, then a dollar increase in import tariff on good 8 will lead to a dollar increase in 
the price of good p in country A. The full tariff is then “passed through” to the consumer 
and fcreign exporters are not affected; there is no terms-of-trade externality. As small coun- 
tries xetain all of the benefits and costs of their tariff policies, the governments of such 
‘counties select their policies in an efficient manner even in unilateral settings. If these gov- 
ernm=nts are national-income maximizers, then the efficient policies they select will corre- 
spon. to unilateral free trade. 

Third, one could further object that only a few countries are really large. Is it not true that 
only ine very largest traders, like the United States and the Furopean Union, can affect their 
terms of trade by their tariff choices? 

In response to this objection, we note that it is really an empirical question, and that the 
studies made to date, which are summarized by Bagwell and Staiger, suggest that terms-of 
trade externalities are common and significant.’ Here, we simply offer an intuitive response. 
If a country is truly small, exporters will be indifferent to the tariffs faced there, so that 
governments will have no incentive to dispute a small country’s tariff policy. Yet we often see 
disputes between ostensibly small countries. 

Fourth, one could also object that what is argued here sounds like the long-discredited 
idea of mercantilism. 

Inzesponse to this objection, we note that a government is mercantilistic if it believes that 
(1) exports are good, regardless of the policy (higher domestic export subsidies, lower for- 
eign import tariffs) that induces greater exports; and (2) imports are bad, regardless of the 
polic? (lower domestic import tariffs, higher foreign export subsidies) that induces greater 
imports. By contrast, the terms-of-trade theory that we described above ascribes to each 
government a much more sophisticated outlook: (1) exports are good when additional 
exports are enjoyed as a consequence of a unilateral reduction in the foreign import tariff; 
(2) imports are bad when additional imports are experienced as a consequence of a uni- 
laterz] reduction in the domestic import tariff; and (3) reciprocal increases in imports and 
exports can be good when they are achieved through reciprocal import tariff reductions. 

Fizally, one could object that it is economic nonsense to regard a unilateral tariff reduction 
as a ~oncession. Does standard economic theory not say that unilateral liberalization is good? 

In response to this objection, we note that standard economic theory says that any uni- 
lateral change (up or down) from a government’s unilaterally chosen tariffs is a “conces- 
sion,” if by concession one means a policy action that by itself is costly for a government to 
undertake. What the terms-oftrade theory says beyond this is twofold: starting from uni- 
lateral tariff choices, (1) only tariff concessions of the liberalizing variety can confer benefits 
on cnre’s trading partners; and (2) provided that countries are large enough to affect their 
terms of trade with their unilateral tariff choices, the benefit conferred on each government 
fror a (liberalizing) concession granted by its trading partners is greater than the cost 
incirred by each government in granting a reciprocal (equal trade volume) concession of its 
own. Hence, negotiated tariff concessions can produce mutual gains for governments only 
if (zt least some) countries are large and the concessions entail (broadly) reciprocal tariff 
reductions. 


3 E aGWELL & STAIGER, GATT-THINK, supra note 1. 
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Market Access in the GATT/WTO 


In general terms, the GATT/WTO offers a forum within which its member governmenis 
may negotiate over market access. Market access is interpreted in the GATT/WTO as rz- 
flecting the competitive relationship between imported and domestic products. For exampl:, 
when government A agrees to reduce an import tariff on good £, it alters the competitive 
relationship between imported and domestic units of $ in favor of imported units and thus 
provides greater market access to foreign producers. Likewise, if government A raises its 
import tariff on good f, then the competitive relationship will be tilted in favor of domest.c 
units, which implies diminished market access for foreign producers. 

As we noted above, in GATT/WTO negotiations governments commonly view their tariff 
reductions as concessions whose cost is warranted only when an offsetting benefit is od- 
tained from a reciprocal tariff concession by a trading partner. On a broad level, we can 
interpret the GATT/WTO legal structure as facilitating such mutually advantageous increases 
in the degree of market access. 

Of course, if governments adopt this mind-set, a successful agreement must also provice 
rules that work to secure market access commitments. After all, government A will not gramt 
a reduction of its tariffin exchange for a tariff reduction by government Bif A suspects that 
the corresponding access of its exporters to country B’s market will not be secure. GATT rules 
play a role here, too. By proscribing certain forms of policy intervention (e.g., policies that 
discriminate against foreign products), the GATT provides governments with additional assur- 
ance that the tariff concessions they win from trading partners in negotiations will actuaLy 
deliver the benefits they are after, namely, better market access for their exporting firms. 

At the same time, governments are not held rigidly to their negotiated market access 
levels. For example, they may renegotiate their market access commitments, provided that 
they satisfy the explicit renegotiation provisions contained in GATT Article XXVIII. Under 
these provisions, a government may modify or withdraw a tariff concession, but in return it 
must offer compensating tariff concessions on other products or else accept equivalent with- 
drawals of concessions by its affected trading partners. Thus, governments are not held 
rigidly to the level of market access commitments implied by their negotiations. But they are 
held to the balance of market access commitments implied by their negotiations. 

In broad terms, then, we may interpret GATT articles as (1) facilitating negotiations that 
lead to mutually advantageous increases in market access levels, and (2) creating a system 
of property rights over negotiated market access commitments that are secure against uni- 
lateral governmental infringement. 

One may ask to what extent the above relates to the economic rationale for trade agree- 
ments. Consider, first, what happens when government A lowers its import tariff on good 
p. Government A then offers the exporters of country Ba gain in the level of market access 
in the following formal sense: country A’s import demand curve is shifted outward, with the 
consequence that a greater volume of imports is demanded at any given price from country 
B’s exporters. As a result of this shift, the exporters from country Bcan expect to receive a 
higher export price. But that is simply to say that country B receives a terms-of-trade gain 
when government A reduces its import tariff. 

Suppose next that government A decides to renegotiate its tariff on good f to a higher 
level. The resulting inward shift of country A’s import demand curve implies a withdrawal 
of market access for country B’s exporters, which can now expect to receive a lower export 
price. This amounts to a terms-of-trade loss for country B. But ifas a result of these renegoti- 
ations government B withdraws an equivalent amount of market access by raising its tariif 
on good @ and inducing an equivalent inward shift of country B’s import demand curve, 
then the balance of market access commitments between countries A and B will be pre- 
served, Consequently, country A’s exporters can expect to receive a lower export price as 
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well, which is simply to say that the overall terms-of-trade change will be neutralized if gov- 
ernment Bresponds to government A’s tariff hike with a reciprocal tariff increase of its own. 

These examples point to a bridge between the terms-of-trade rationale for trade agree- 
mentsand the market access emphasis found in the GATT/WTO. This bridge indicates that 
the terms-of trade rationale for trade agreements and the market access emphasis found in 
the G“TT/WTO are simply two different ways of saying the same thing. In general, a govern- 
ment “hat is concerned about the impact of a trading partner’s market access restrictions 
on th= prices received by its own exporters is concerned about the terms-of-trade effects of 
that t~ading partner’s policies. The reduced export price (diminished terms of trade) is just 
the price effect induced by the corresponding reduction in export volume that restricted 
mark=t access implies. And rules that prevent any government from unilaterally upsetting 
the ba-ance of negotiated market access commitments equivalently prevent unilateral manipu- 
lation of the terms of trade. Therefore, the terms-of-trade logic can be completely recast in 
terms of market access concerns. 

In accordance with this logic, we may conclude from the terms-of-trade theory that the 
fundcmental problem to be solved by a trade agreement is insufficient market access. When 
a government imposes an import tariff, it does not internalize the harm that foreign ex- 
porters incur where this harm can be interpreted equivalently as a terms-of-trade loss or a 
restriction of market access, and unilateral policies therefore result in insufficient market 
access. This problem can be solved by a trade agreement that facilitates the exchange and 
securi-y of greater market access commitments. 


Stanacrds 


In the above framework, governments choose nothing but trade policies and the funda- 
mental problem is insufficient market access. Does a further problem arise when govern- 
ments choose standards? Assuming that standards choices do not create an international 
nonpecuniary externality, we now establish that the answer to this question is no. Insuffi- 
cient market access remains the fundamental problem that a trade agreement may solve. 

Let as extend the framework to include standards choices by supposing that government 
A considers a reduction in the standards for its import-competing industry. This policy 
chang= would reduce the production costs of the import-competing firms in country A in 
mucl the same way as granting a new or increased domestic production subsidy. Once 
again, there would be winners and losers in country A, and these trade-offs would be inter- 
nalized by government A in accordance with its own objectives. But the policy change would 
also effect exporters from country B. Facing tougher domestic competition, country B’s 
expor ers would obtain a lower export price, and country Bwould thus experience a terms- 
oftraxe loss. Equally, country B’s exporters would encounter diminished access to country 
A’s market. As government A would not internalize this cost, its preferred unilateral stan- 
dards would fall to a lower than efficient level. 

As this discussion confirms, the inefficiency of unilateral policies derives from one funda- 
menti problem: each government sets its unilateral policies in a manner that delivers insuf- 
ficier:t market access, since it fails to internalize the cost of diminished market access to its 
trading partner. This fundamental problem is then manifested through the unilateral deter- 
mina-on of the various policy instruments, with import tariffs that are too high and/or 
standerds in import-competing industries that are too low. 

To put the point another way, suppose that government A has made a market access com- 
mitment to government B and that A can fulfill its commitment by adopting any “policy 
mix” mat it desires. For example, government A could fulfill its commitment while setting 
standerds at a low level in the import-competing industry if it also adopts low tariffs. Once 
the market access commitment is fulfilled, government B does not have any (pecuniary) 
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reason to concern itself with the particular policy mix that government A uses. Government 
A’s policies are relevant in government B’s view only insofar as they affect the terms of trade 
and thus the overall access of country B’s exporters to country A’s market. 


Race to the Bottom and Regulatory Chill 


As the preceding discussion establishes, once an agreement secures an efficient market 
access commitment, no further problem remains: given a market access commitment, a gov- 
ernment retains all of the costs and benefits of any adjustment in its policy mix, and an ef- 
ficient policy mix is therefore selected. By contrast, the public debate about agreements on 
trade and standards policies centers on the perception of a “race-to-the-bottom” problem, 
in which governments face pressure to weaken their domestic labor and environmental stan- 
dards for competitive effect in the international marketplace. This perception, in turn, has 
led to calls for agreements that would disallow standards below some minimal level, and 
that would thus prevent the adoption of low standards thought to fuel a race to the bottom. 
How, ifat all, are race-to-the-bottom concerns interpreted in the framework developed above? 

To begin to connect the framework with the public debate, we must consider the policy 
mix options that are actually available to governments. In particular, when governments 
expand market access through a GATT/WTO negotiation on tariff bindings, property rights 
over market access commitments are imperfect. First, while under GATT/WTO rules a govern- 
ment cannot respond to competitive pressures abroad by unilaterally restricting market 
access with an increase in its tariff (unless it is willing to pay compensation), the government 
may be tempted to restrict access by reducing standards in its import-competing industry. 
Second, if a government increases standards in its import-competing industry, this industry 
would be subjected to increased competitive pressure from abroad, but the government 
would not be allowed under GATT/WTO rules to raise its tariff (without compensation) and 
maintain its market access commitment. Consequently, the government might refrain from 
raising standards in an import-competing industry, since some of the benefits would flow 
to foreign exporters. Fundamentally, each of these described imperfections in property 
rights over market access commitments concerns the means at a government’s disposal to 
respond to competitive pressures from abroad. 

The first imperfection—that under GATT/WTO rules market access commitments are not 
secure against unilateral infringement by adjusting standards in import-competing industries— 
can lead to a race to the bottom, in which standards in import-competing industries are 
lowered. The second imperfection—that under GATT/WTO rules a government is not free 
to adjust its policy mix as it desires so long as it maintains its market access commitment— 
can lead to a “regulatory chill,” in which governments refrain from raising standards in 
import-competing industries. If GATT/WTO rules were enhanced to secure market access 
commitments against unilateral infringement through changes in trade or standards poli- 
cies, while allowing each government to fulfill its market access commitment with the policy mix 
that it prefers, there would be no race-to-the-bottom or regulatory-chill problems of this nature. 

The preceding discussion suggests a striking conclusion in light of the public debate: the 
true source of the race-to-the-bottom and regulatory-chill problems is not that low foreign 
standards generate competitive pressures that induce inefficiently low domestic standards; 
rather, the real source of these problems is the imperfections in property rights* over market 
access commitments that arise when governments consider changing their own standards. 

It may be objected, however, that we have developed this conclusion with reference only 
to standards choices in import-competing industries. Could it be that low standards levels 
in the foreign export industry give rise to competitive pressures that lead to inefficiently low 

: . 


* We understand the term “property rights” over market access commitments to mean thata WTO member has 
a legal claim to request that the value of negotiated market access commitments be honored. 
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standards in the domestic import-competing industry? Or could low standards levels in the 
forein import-competing industry give rise to competitive pressures that lead to ineffi- 
ciently low standards in the domestic export industry? Or even that low standards levels in 
the fereign export industry could lead to the choice of low standards in the domestic export 
induæry as well, if exporters in both countries are competing for markets in a third country. 

The answer to the first of the three questions raised above is no. Whether the competitive 
pressures that might lead the domestic government to set inefficiently low import-compet- 
ing standards arise as a result of weak foreign export standards or strong foreign export 
technologies is irrelevant to the emergence ofa race-to-the-bottom or regulatory-chill prob- 
lem: zs we observed above, what matters is the means that a government has at its disposal 
to respond to these competitive pressures, that is, whether or not property rights over market 
acces: commitments are imperfect. 

The answer to the second question is also no. As in answer to the first question, the source 
of th= competitive pressure does not bear on the existence of race-to-the-bottom or regu- 
latorechill problems. Again, what is relevant is whether or not property rights over market 
acces: commitments are imperfect. And in the case of export-industry standards, property 
right= imperfections will lead, if anything, to standards levels that are set too high? 

The answer to the third question raised above is more subtle. We thus extend the eco- 
nom. framework developed above to include competing export industries. 


Competing Export Industries 


Consider, then, a three-country framework, in which countries B and Cexport good B to 
country A, while country A exports good g to countries Band C. As the strategic-trade litera- 
ture zas established, Governments Band Cmight each be tempted to use an export subsidy 
stratezically so as to improve the competitive position of its own exporters.’ The end result 
could be a mutually destructive “subsidy war” that, ironically, would benefit only country A’s 
consmers. Governments Band Cmight then seek an agreement in which they would lower 
(or een ban) export subsidies, with a view to restraining their destructive impulses. This is 
one way, for example, to interpret the GATT/WTO negotiations over the reduction of agri- 
cultuxal export subsidies.’ 

Su=pose now that countries Band C succeed in forming an agreement that reduces (or 
prohibits) export subsidies. Then the same pattern might play out with standards: govern- 
ment: Band Cmight fall into a mutually destructive battle, as each relaxes (or at least resists 
increesing) the standards in its export industry in an attempt to improve the competitive 
position of its own exporters. Once again, in the end only country A’s consumers would 
benefit. Governments Band Cmight thus seek an agreement to raise standards, again with 
the goal of restraining their destructive behavior. 

In me three-country extension just described, externalities continue to run through the 
terms of trade. When government B subsidizes its exporters or relaxes its export-industry 
stancards, the price of good £ falls on the world market and the exporters from country C 
experience diminished terms of trade. Equivalently, once exporters from country Bincrease 
their sroduction, exporters from country Cwill find that their access to country A’s market 
is dirinished. 


5 The difference between this case and the first case raised above can be understood as follows. In the two- 
count model, the terms-of-trade theory implies that, in the presence of imperfect property rights over market 
access commitments, governments distort their standards choices subsequent to tariff negotiations so as to frus- 
trate tre full liberalizing implications of their tariff commitments. In the particular case of export-industry stan- 
dards, his consideration implies that, if anything, standards will be set too high relative to efficient levels. 

ê James Brander & Barbara Spencer, Export Subsidies and: Market Share Rivalry, 18 J. INT'L ECON. 83 (1985); 
Giovanni Maggi, Strategic Trade Policy with Endogenous Mode of Competition, 86 AM. ECON. REV. 237 (1996). 

? Kyl= Bagwell & Robert W. Staiger, Strategic Trade, Competitive Industries and Agricultural Trade Disputes, 13 ECON. 
POL. IT3 (2001). 
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The three-country model gives rise to a novel interpretation of race-to-the-bottom and 
regulatory-chill problems. The choice oflow export-industry standards in one country might 
encourage similar choices in other countries whose exporters compete for the same mar- 
kets. From the perspective of the exporting governments, unilateral policy selection may thus 
lead to export-industry standards that are inefficiently low. This possibility is plausibly exac- 
erbated when an agreement to restrain export subsidies is in place. Competing exporting 
governments may then gain from a further agreement to raise standards in export industries. 

It bears emphasizing, however, that the welfare of importing governments would be re- 
duced by such an agreement. In fact, the terms-of-trade theory suggests that such an agree- 
ment would diminish the ability of all the governments together to attain their individual 
objectives (i.e., such an agreement would be inefficient from a worldwide perspective in 
relation to the objectives ofall the participating governments). The expansionary unilateral 
export policies that are selected by competing exporting governments engender a terms-of- 
trade gain for consumers in the importing country. 

If their agreement induces exporting governments to internalize this gain, thus choosing 
efficient export policies from a worldwide perspective, they would in fact adopt export poli- 
cies that are more expansionary than their unilateral choices, not less. 


Linking the Framework to the Public Debate 


In summary, our framework gives some credence to the race-to-the-bottom/regulatory- 
chill fears emphasized in the public debate, but it does so in a limited and structured way 
that has important implications for the appropriate institutional response. According to our 
framework, in the absence of any nonpecuniary externality associated with the level of stan- 
dards, two governments may face race-to-the-bottom or regulatory-chill problems that moti- 
vate them to negotiate standards for either of two reasons: 


(1) Under GATT/WTO rules, property rights over market access commitments are im- 
perfect. Standards in import-competing industries may thus be inefficiently low from 
the perspective of global government welfare. 


(2) Governments with competing exporters may strategically lower standards with the 
goal of improving the competitive positions of their respective exporters. Standards in 
exporting industries may thus be inefficiently low from the perspective of the objectives 
of the exporting governments. 


What is the appropriate institutional response? The first reason describes a legitimate 
standards problem: an agreement that eliminates this reason for low standards could benefit 
all governments. In this context, our framework suggests that the appropriate institutional 
response is to strengthen governments’ property rights over negotiated market access com- 
mitments. By contrast, the second reason describes a standards problem that may be less 
legitimate: an agreement that eliminates this reason for low standards could represent an 
inefficient victory for exporting governments won at the expense of importing governments. 


General Approach 


We now propose a general approach based on the following guiding principles: 


— governments can mutually benefit from negotiated policy changes that increase 
market access levels; 


— negotiated market access commitments must be secure against unilateral govern- 
ment infringement where such infringement might derive from adjustments in 
tariffs or standards; and 
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— governments should be free to satisfy their market access commitments by using 
whatever policy mix they desire. 


To see the guiding principles in action, let us consider import policies. Under an agree- 
mert that respected these principles, governments could negotiate lower import tariffs and/ 
or h.gher import-competing standards so as to achieve efficient market access levels. Their 
respective market access commitments would also be secure: neither government could uni- 
laterelly infringe its commitment, by adjusting its import tariff upward and/or its import- 
competing standard downward. At the same time, a government would not be restricted 
from adjusting the policy mix to maintain its market access commitment. Such adjustments 
wou.d not have an impact on foreign exporters. Since the costs and benefits of such an 
adjustment would reside entirely within domestic borders, a government would pursue such 
an acjustment only if it were (internally) efficient. 

Th s approach facilitates a negotiated movement toward greater market access through 
lower tariffs and/or higher import-competing standards. Importantly, this movement can 
be made even if direct negotiations concern tariffs alone. Given any initial standards, the 
governments can negotiate tariffs that would achieve the desired level of market access. 
Subsequent to this negotiation, ifa government seeks to lower its standards from the initial 
level, it can, provided that it also lowers its import tariff so as to maintain its market access 
comnitment. Similarly, if a government then seeks to increase its standards, it would be 
permatted to raise its import tariff and thus maintain its market access commitment. In this 
way, once negotiated market access levels are determined, each government can reconfigure 
its policy mix to fulfill its market access commitment in the preferred manner. 

TES approach also has implications for export policy. Suppose that a government would 
like to raise standards in its export industry but is concerned that its exporters would then 
be at a competitive disadvantage relative to competing foreign exporters. In short, the gov- 
ernment fears that increasing domestic standards would reduce its exporters’ access to the 
impe-ting country’s market. Under our approach, the government would not face this fear: 
it would be allowed to raise its standards and at the same time increase its export subsidy, 
so that the market access of its exporters would not be altered (in either direction). This ap- 
proach ensures that the adjustment in the export policy mix will not affect the export price, 
guaranteeing that the full costs and benefits of the adjustment are retained within national 
bord=rs. Consequently, under this approach a government will choose its export-industry 
polig mix in an (internally) efficient manner. 


Cross: Country Linkage 


Ths general approach described above draws linkages between the trade and standards 
poliGzs within the same country. The theoretical framework suggests that such internal 
linkazes are sufficient. This perspective also resonates nicely with the notion of national 
sovereignty: in essence, each government is allowed to do as it pleases, so long as its policy 
chanzes do not violate its negotiated market access commitments. 

At = practical level, however, the proposed internal linkages may not always be feasible. 
First cf all, export policies are already heavily restrained under GATT/WTO rules. In the 
current legal environment, therefore, a government may have insufficient flexibility to 
countrbalance the export price effects of changes in its export-industry standards. A second 
reascm why internal linkages may not be feasible, which is especially significant for some 
devekeping countries, is that an exporting government may be unable to finance a signifi- 
cant =xport-subsidization policy. If a government’s ability to use export subsidies is con- 
strain=d for these (or other) reasons, it may not be able to increase export-industry stan- 
dards while maintaining its exporters’ access to the importing country’s market. Export- 
induswy standards could then become frozen at inefficiently lew levels. 
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If such constraints are unavoidable, cross-country linkages might be considered. For 
example, higher export-industry standards in one country could be linked with lower import 
tariffs in another. This linkage might offer a feasible means of raising export-industry stan- 
dards while preserving exporters’ access to the importing-country market. 

At the same time, it should be understood that cross-country linkages raise new diffi- 
culties. Notably, cross-country policy adjustments that maintain market access (and thus the 
terms of trade) may exert a pecuniary effect on the welfare of the importing government. 
Such adjustments introduce a local-price externality: by altering its tariff, the importing 
government generates a different local (consumption) price for the imported good. There 
is no guarantee that the local-price change will be beneficial to the importing government, 
or that the change in standards is attractive to the exporting government. Thus, the negoti- 
ating environment of cross-country linkages is complex and the identification of a simple 
set of guiding principles that can confidently be expected to promote efficient policies 
becomes more difficult. 

With the economic framework now in hand, we proceed in part II to make specific pro- 
posals that implement the general approach described above for internal linkages. We 
postpone a full discussion of cross-country linkages until part III, where we broaden our 
framework and consider nonpecuniary externalities. The presence of such externalities fur- 
ther motivates consideration of cross-country linkages, and we offer specific proposals for 
cross-country linkages in that part. 


TI. LABOR AND THE ENVIRONMENT: PECUNIARY EXTERNALITIES 
The Race to the Bottom: Nonviolation Complaints 


Does the WTO contract, as it now stands, encompass legal instruments that ensure that 
a race to the bottom with respect to standards will not take place? As we stated above, such 
a risk is not simply imaginary: some WTO members might have an incentive to lower their 
standards. 

From the legal perspective, the answer runs as follows: the WTO contract does not contain 
any provisions that oblige the members to adopt any particular conduct with respect to stan- 
dards. Hence, they are in principle free to raise or lower their standards. To the extent, 
however, that a change in the standards affects market access for foreign products, a WTO 
member might find itself the addressee of a nonviolation complaint. According to continu- 
ing GATT/WTO case law, nonviolation complaints are admissible when (1) a concession has 
been negotiated, and (2) a subsequent measure is adopted that (3) could not have reasonably 
been anticipated and that (4) reduces the value of the negotiated concession.® 

What is crucial is point (2): the subsequent measure can be perfectly legal. Still, the WTO 
member responsible for such a measure is obliged to respond to the allegation that its action 
resulted in reducing the value of the negotiated concession. 

The rationale for nonviolation complaints may be understood in terms of the need to 
make negotiated market access commitments secure against unilateral infringement, with 
the knowledge that such infringement could occur through legal changes in any of various 
measures. A WTO member has a greater incentive to offer the concession of access to its 
own market when it is confident that its negotiated access to its trading partner’s market is 
secure. When market access commitments are made more secure, therefore, the potential 
for liberalization is enhanced. 

Throughout the GATT years, the subsequent measure involved, in all but one case, the 
granting of a subsidy to a domestic producer that led to import substitution. In the WTO 


8 See, eg., European Communities—Payments and Subsidies Paid to Processors and Producers of Oilseeds and 
Related AnimalFeed Proteins, Jan. 25, 1990, GATT B.LS.D. (37th Supp.) at 86, 128-29 (1991). 
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era, the notorious Kodak-Fuji litigation made it clear that regulatory subsidies can be the 
object of a nonviolation complaint.’ At the same time, that very Kodak-Fuji panel report held 
for the proposition that nonviolation complaints are truly exceptional legal instruments that 
shoudd not be used lightly; otherwise, WTO adjudicating bodies might end up pronouncing 
on amy regulatory intervention that might have indirect market access incidence. Does this 
holc ng still prevail? Most likely, not. In the recent Asbestos report, the Appellate Body held 
for tre position thata nonviolation complaint can have a health-based measure with a trade 
incidence as its subject matter.’” 

A possible argument against this position might run as follows. It is difficult to maintain 
that countries will not enforce health measures when appropriate. Public health (albeit with 
variz7ions) is a truly universal value. Because of its universal character, one can hardly imag- 
ine that WTO members would claim that they could not anticipate that a trading partner 
wouid block exports to its market for health reasons. Therefore, nonviolation complaints 
agaist health-based measures can never satisfy the “reasonable expectations” requirement, 
since it is unreasonable to expect that WTO members will not adopt health measures that 
conf<rm with the WTO contract when and where warranted.’ However, an argument along 
these lines was dismissed by the Appellate Body in the Asbestos case.” 

We can reasonably conclude that, if a nonviolation complaint is feasible against a health- 
base< measure with trade incidence, it could well be feasible as regards “relaxation” of labor 
and environmental standards. In fact, at least in the case of labor standards, the impact on 
the vlue of the concession will in all likelihood be more immediate: unlike health-based 
meagmres, which have to be nondiscriminatory (that is, applicable to both domestic and 
foreizn products), a relaxation of labor standards will by definition confer an advantage on 
domestic products only. 

This is not the end of the story, though. The remedy when a nonviolation complaint suc- 
ceed: is that a WTO adjudicating body will recommend a “mutually satisfactory adjustment.” 
Exaczy what a “mutually satisfactory adjustment” amounts to is hard to say. There is no 
posit.~e case law in this respect. Yet as Article 26.1(b) of the Understanding on Rules and 
Procedures Governing the Settlement of Disputes’* makes clear, a “mutually satisfactory 
adjustment” does not involve the obligation to withdraw the challenged measure. It could 


? See sapan-——Measures Affecting Consumer Photographic Film and Paper, WTO Doc. WI/DS44/R (Mar. 31, 
1998) tn this case, the panel did not reject the U.S. complaint, which was directed, inter alia, against lax enforce- 
ment o Japanese competition laws. Thus, in principle, it accepted that such an allegation can constitute a 
nonvickation complaint if, of course, the value of negotiated market access commitments is reduced as a result 
of lax eaforcement of antitrust laws. 

10 SexEuropean Communities—Measures Affecting Asbestos and Asbestos-Containing Products, WTO Doc. 
WT/D=135/AB/R, paras. 182-97 (Mar. 12, 2001) [hereinafter Asbestos Report]. 

1 WEO members might attempt a different approach: it might be claimed that the circumstances at hand do 
not present a legitimate health-based reason for blocking trade. But with such an approach, they will be arguing 
that thr trading partner's decision to block trade on health grounds violates the WTO contract. The condition 
to mov= to a nonviolation compiaint is precisely that no violation of the WTO contract has occurred. 

® Paragraph 188 of the Asbestos Report, supra note 10, reads: 


The European Communities also contends that the Panel erred in finding that Article XXTIE1 (b) applies 
to measures which pursue health, rather than commercial, objectives and which can, therefore, be 
justified under Article XX (b) of the GATT 1994. Once again, we look to the text of Article XXIII:1 (b), 
which provides that “the application by another Member of any measure” may give rise to a cause of 
action under that provision. The use of the word “any” suggests that measures of all types may give rise 
to such a cause of action. The text does not distinguish between, or exclude, certain types of measure. 
Clearly, therefore, the text of Article XXIII:1 (b) contradicts the European Communities’ argument that 
certain types of measure, namely, those with health objectives, are excluded from the scope of appli- 
cation of Article XXTII:1 (b). 


'8 SeeUnderstanding on Rules and Procedures Governing the Settlement of Disputes, Art. 26.1(b) [hereinafter 
DSU], æ Marakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, Annex 2, in WORLD 
TRADE CRGANIZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTI- 
ATIONS #54 (1999). 

4 Sup-a note 13. 
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hence be argued that nonviolation complaints do not per se constitute a credible threat 
against those WTO members that might have an incentive to lower their standards. 

This does not mean, however, that the use of nonviolation complaints should be discour- 
aged. Active use of this instrument automatically leads to enhanced transparency with regard 
to the domestic policy choices. Moreover, a “mutually satisfactory adjustment” can occasionally 
prove to be a powerful weapon in itself: some WTO members will have to ponder whether 
lowering their standards is really worth it if they have to face higher entry barriers in their 
export markets as a result. The compensation they will have to pay (higher entry barriers) 
might remove much of the incentive to relax their standards. Indeed, if the prospect of this 
compensation works to secure market access commitments against unilateral government 
infringement, it will prevent the race-to-the-bottom problem from arising. To conclude, in 
practice nonviolation complaints can prove to be a useful instrument from this perspective. 

So far we have addressed the usefulness of nonviolation complaints as an instrument to 
discourage a race to the bottom in a purely bilateral scenario. Nonviolation complaints can 
play a role in the competing-exporters scenario as well: imagine that countries A and B 
export to country Cand that all three countries are WTO members. If country B were to 
lower its standards, then the volume of exports from country A to country Cwould be reduced 
(or even eliminated). In this case, country Cis not competing in the product market at hand 
and so in all likelihood would welcome the reduction in country B’s standards. And, as we 
discussed above, the government of country B might indeed gain from this reduction. 

In such a case, country A can challenge country B’s actions through recourse to a nonvio- 
lation complaint.” Indeed, in the case where country C does not compete in the product 
market at hand, a nonviolation complaint by country A against country Bis all there is to 
avoid a race to the bottom. At the same time, it should be recalled that the legitimacy of the 
standards problem is less clear in the competing-export scenario, since an increase in export- 
industry standards would then harm country C. 

On the basis of this discussion and the general approach described in the previous part, 
we propose that an active role for nonviolation complaints be encouraged."* An active role 
would help to secure market access commitments against unilateral government infringe- 
ment through lower standards, and thus would work to guard against a race to the bottom 
while also facilitating greater incentives for trade liberalization. 


Regulatory Chill: Renegotiation 


Of course, a country could decide to raise its standards unilaterally. Unilateral behavior 
to this effect can be encouraged through a “creative” reading of GATT Article XXVIII. 
Normally, Article XXVIII (and the corresponding Article XXI of the General Agreement 
on Trade in Services) is invoked when a WTO member wants to modify its schedule of con- 
cessions (which reflects the agreed balance of concessions at the end ofa trade round). But 
suppose a country requests Article XXVIII” negotiations when it decides to raise standards 


15 A case like this has never been brought in WTO case law. Indeed, one might be tempted to argue that from a 
legal perspective such a case could never see the light of day. However, the wording of GATT Article XXIII.1(b) and, 
more specifically, the term “indirectly” reflected there suggest that such a possibility is not excluded a priori. 

16 We are well aware of the limits of this proposal. In the absence of ex officio complaints to this effectand a WTO 
ombudsman, the extent to which more nonviolation complaints will be brought against WTO members racing 
to the bottom will ultimately depend on the willingness of the leaders of the world community to punish such 
behavior. Subsidizing such complaints domestically is an option that deserves to be examined by national authori- 
ties. Anyway, at least the European Community and the United States, through the penetration of their private 
sector in almost all WTO markets and their strong public presence (embassies, etc.) all over the world, have the 
wherewithal to collect information in this context. All they need i is the incentive to process the information and 
bring countries before the WTO. 

1 GATT Article XXVII allows WTO members to rebalance the level of their commitments. Under Article 
XXVIII, whenever a WTO member wishes to increase its bound protection on an item, it must offer compensation 
on another item. 
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in za import-competing industry. This country would in fact be requesting permission to 
raise its consolidated tariff protection in a particular sector. And instead of paying com- 
persation by reducing its consolidated tariff protection in another sector (as normally 
happens under Article XXVIII of the GATT), the country in question would be “compensat- 
ing” by raising its standards. 

Tze spirit of this proposal is in line with the spirit of Article XXVIII, which in paragraph 2 
per-nently states that “[i]n such negotiations and agreement, .. . the contracting parties 
conzerned shall endeavour to maintain a general level of reciprocal and mutually advanta- 
geo_s concessions not less favourable to trade than that provided for in this Agreement 
pricz to such negotiations.” Imagine, for example, that Pooria, a WTO member, has bound 
its tariffs with respect to imports of wheat at 20 percent. As a result, 50 percent of wheat con- 
sumption in its market is satisfied by imports and 50 percent by domestic production. Pooria 
has no labor law at all, but it wants to become a good international citizen and decides to 
gua-antee the core labor rights in its territory. A consulting firm advises Pooria that doing 
so would diminish its productivity, so that it would need to raise its duties for wheat to 28 
percent to maintain the level of imports described above. What we propose here is that 
Poozia should be allowed to raise its duties in exchange for a promise to implement the 
agreed-upon labor standards without incurring any other obligation to make compensation. 

Nte that our proposal is applicable only when the government wishing to raise its stan- 
dards does so with respect to an import-competing industry. If the government instead 
raised standards in an export industry, then its (importing) trading partners would experi- 
ence a terms-of-trade loss: exports to those countries would be more expensive as a result 
of th2 cost-of-production increase entailed by an increase in standards. Thus, the trading 
part ers would appropriately resist any compensation that this government might seek. 


Regt atory Chill: Renegotiation Plus 


Th2 WTO could even provide an extra incentive to WTO members to raise their standards 
by making it explicit in GATT Article XXVIII that it can be used as a means to rebalance 
concessions against a rise in standards in import-competing industries. For example, one 
coul= add a new paragraph 6 to Article XXVIII that could read as follows: 


If they so decide, WTO Members wishing to raise their labor standards and imple- 
ment the standards reflected in ILO Conventions will be allowed to raise the level of 
their bound duties without incurring the obligation to compensate injured WTO 
Members. In case of disagreement as to the level of the increase, the dispute will be 
submitted to an arbitrator, who will decide on the level of increase within . . . days. 


Thus, the same level of market access would be preserved and the WTO member raising its 
labo- standards would not be punished when doing so. Similar language could be added 
with egard to environmental standards. 

Such an approach (an Article XXVIII plus) would naturally require a legislative amend- 
men: The meeting in Qatar, however, signals the advent of a new round and such a 
proposal is therefore timely. 


TII. LABOR AND THE ENVIRONMENT: NONPECUNIARY EXTERNALITIES 


As z general matter, nonpecuniary externalities arise whenever one party’s decisions affect 
the welfare of another party through nonmarket channels.’® At the international level, non- 
pecuciary externalities can take many forms, ranging from global-commons issues to humani- 
tariam concerns to international political spillovers. 


18 G€course, in many cases an action that generates a nonpecuniary externality carries implications for market 
access<s well. In this part, we address actions that generate predominantly nonpecuniary externalities. 
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For example, if the government of country A were to adopt a lax environmental law regu- 
lating the output of chlorofluorocarbons, the government of country B could have a legiti- 
mate concern about the resulting depletion of the ozone layer. Moreover, country B’s concern 
could remain legitimate, even if country A’s policy choice had no market access implications. 
Similarly, if country A’s fishing fleets were depleting a species that country B valued, then 
the government of country B could have a legitimate concern about country A’s regulation 
of its fishing fleets, even if direct market access issues were not involved. 

Nonpecuniary externalities associated with labor standards might arise as well. The Inter- 
national Labour Organization refers to two broad issues under which nonpecuniary exter- 
nalities could create a problem with the unilateral choice of labor standards that might be 
solved through international negotiation. First, country A’s weak labor standards may pro- 
voke “humanitarian” concerns in country B, if the government of country B has a direct 
concern for the well-being of workers in country A. And second, weak labor standards and 
poor social conditions in country A may contribute, in the words of the preamble to the ILO 
Constitution, to social “unrest so great that the peace and harmony of the world are im- 
perilled,” and thus give rise to “political” concerns in country B. 

Importantly, the solutions we have proposed above to handle the market access problems 
associated with labor and environmental standards do not suffice to solve a problem that 
arises instead as a result of a nonpecuniary externality. Hence, the generation of important 
nonpecuniary externalities associated with labor and environmental standards requires 
additional consideration as to the possible involvement of the WTO. 

To see the distinction between these two kinds of problems, suppose that country A chooses 
to stop enforcing its minimum wage policy in an import-competing industry. Suppose fur- 
ther that the government of country Bis concerned about the change in country A’s policy 
because of the pecuniary implications of this choice. In particular, country Bmay be worried 
about the implications of this policy for its exporting firms. If as a result of this concern 
country A is led to make an inefficient unilateral choice, then our discussion above suggests 
that a possible solution might entail agreement by the government of country A to mitigate 
the market access implications of its minimum wage decision, perhaps by accompanying this 
change in its labor standards with a reduction in its import tariff. That step would insulate 
the economic well-being of country B’s citizens from country A’s policy decisions and elimi- 
nate the international externality that accounted for the inefficiency of country A’s uni- 
lateral choice of labor standards, while preserving for the government of country Aa degree 
of sovereignty over its choice of those standards. 

Such a solution, however, which focuses on the market access implications of country A’s 
labor standards choices, would be ineffective if the government of country B were con- 
cerned instead about the implications of country A’s change in policy for the welfare of 
country A’s workers and its humanitarian/ political ramifications. In this case, if international 
efficiency is to be achieved, a more invasive solution would have to be sought, whereby the 
government of country B would be given a voice in country A’s decision about whether to 
scrap its minimum wage laws. In particular, it would no longer do simply to provide country 
Bwith assurances that decisions made by country A’s government would have no important 
market access implications. 

Finally, if both elements of country B’s concern were present in this example, it might 
make sense to seek “targeted” solutions, which would address the first concern with market 
access agreements and the second with more invasive agreements. A central question then 
becomes: To what extent should the WTO become involved in addressing problems associ- 
ated with labor and environmental standards that arise as a result of nonpecuniary externalities? 
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Poszzble Involvement of the WTO 


In principle, the WTO could become involved at either or both of two distinct levels in 
addressing problems associated with labor and environmental standards that arise as a result 
of renpecuniary externalities. First, solutions could be sought through WTO negotiations; 
and second, solutions could be enforced by WTO dispute settlement procedures, whether 
or rt these solutions were negotiated in the WTO. 

Tre possibility that distinct issues—in this case, market access issues and nonmarket access 
issuss—might be usefully combined in a single negotiating forum depends in part on the 
instruments available to the parties for distributing the gains created by their negotiations." 
The possibility that distinct issues might be gainfully linked for enforcement purposes de- 
pencs in part on whether these issues are viewed as complements (the value of attaining 
agre=ment on one issue rises when agreement on the other issue is reached) or substitutes 
(the value of attaining agreement on one issue falls when agreement on the other issue is 
reacaed) in the objectives of governments.” In short, as we discuss below, whether or not 
it is zdvisable to negotiate and/or enforce solutions to problems that arise from nonpecu- 
niar} externalities within the WTO will depend on the circumstances. 


Negastations in the WTO 


Should nonmarket access issues associated with labor and environmental standards be 
negotiated in the WTO? Put differently, should agreements on labor and environmental stan- 
darc: be negotiated in the WTO to address problems that arise as a result of nonpecuniary 
externalities associated with unilateral standards choices? 

In orinciple, a case can be made for combining these issues in a single negotiating forum, 
ifit enhances the negotiating parties’ flexibility in dividing the gains created by their negoti- 
ations.” For example, suppose country A pollutes a stream that flows across the border into 
country B. A negotiation between the governments of countries A and B that focused too 
narrowly on water standards might fail, if as a consequence the government of country B 
had rothing to offer country A in return for A’s tighter pollution controls. If, on the other 
hand, country B could offer country A a market access concession in return for A’s tighter 
stanžards, then negotiations might result in an efficient resolution of the problem. 

Th2 key question is, Does country B need to be able to offer country Aa WTO binding to 
induce the government of country A to raise its water pollution standards to an efficient 
leve There are two reasons why the answer to this question may be no. 

First, the notion that market access concessions are the only thing of value that govern- 
ments can offer in negotiations seems overly restrictive. For example, the 1980s witnessed 
international “debt for environment” swaps between the developed and the developing 
cour. ries, and more generally most developed countries give direct financial aid to many 
devel>ping countries and often tie this aid to certain conditions. Hence, the ability to find 
alterratives to market access concessions when dividing the gains from international negoti- 
ations among the parties to them seems fairly widespread. 

Second, even if one country wishes to offer market access to another in return for strength- 
eninz the other’s standards, there is no particular reason why this offer must take the form 
of a WTO binding. For example, the government could offer to set its applied (most-favored- 
natica) tariff below the bound rate in exchange for tighter standards abroad. Such a bargain 


19 | SNATIUS HORSTMANN, JAMES R. MARKUSEN, & JACK ROBLES, MULTHSSUE BARGAINING AND LINKED AGENDAS: 
RICARZO REVISITED OR NO PAIN NO GAIN (Nat'l Bureau of Econ. Research, Working Paper No. 8347, 2001). 

*° Giancarlo Spagnolo, Issue Linkage, Delegation, and International Policy Cooperation (2001) (unpublished 
manuz-ript, on file with Stockholm School of Economics). 

3! ESORSTMANN, MARKUSEN, & ROBLES, supra note 19. 
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does not require WTO involvement. Alternatively, in exchange for one country’s promise 
to strengthen its standards, its trading partners might indicate willingness to engage in fu- 
ture market access negotiations in the WTO on products important to that country’s exporters. 
In a bargain that took this form, there again would be no explicit link between standards 
levels and WTO bindings, and no need for the WTO to be involved in such a bargain. 

If we focus on the most currently relevant case, that of developed countries seeking to 
raise labor and environmental standards in developing countries, an additional possibility 
is introduced by the Enabling Clause and the Generalized System of Preferences (GSP). 
This option enables a developed country to condition the promise of additional preferential 
market access on the standards of the developing country.” 

What exactly are the Enabling Clause and the GSP? In a 1971 decision, the GATT Con- 
tracting Parties agreed that “the provisions of Article I shall be waived for a period of ten 
years to the extent necessary to permit developed contracting parties . . . to accord prefer- 
ential tariff treatment to products originating in developing countries... without according 
such treatment to like products of other contracting parties.” 

Subsequently, in 1979, the GATT Contracting Parties decided that “[n] otwithstanding the 
provisions of Article I of the General Agreement, contracting parties may accord differential 
and more favourable treatment to developing countries, without according such treatment 
to other contracting parties.”** 

This decision, known as the Enabling Clause, allows developed nations that are members 
of the GATT to apply “[p] referential tariff treatment . . . to products originating in develop- 
ing countries in accordance with the Generalized System of Preferences.”” 

National GSP lists are not always transparent: the identity of enlisted developing nations 
and the extent of commitments depend largely on political considerations. Arguably, the 
consistency of some national GSP lists with the principle of nondiscrimination is subject to 
question. Developing countries, however, have refrained from challenging national GSP 
schemes that could arguably contravene the letter and spirit of the Enabling Clause, because 
in most instances they have little incentive to do so; they would rather be on good terms 
with GSP donors and profit from the eventual extension of a GSP to them. 

Recently, Brazil threatened legal action for the first time with respect to practices of the 
European Community (EC) that allegedly were inconsistent with the Enabling Clause. Had 
Brazil persisted, this would have been a WTO adjudicating body’s first opportunity to dwell 
on these issues. Brazil’s request for consultations with the European Community, though, 
was not followed by a request for the establishment of a panel.” Since there has been no 
notification of a solution reached by the parties,” one can only speculate as to what actually 
persuaded Brazil to discontinue its original request. 

The justiciability of GSP-related concerns aside, the new generation of GSP lists does link 
preferences to labor standards. For example, the European Community’s GSP list” contains 


? A similar possibility is to condition membership in free trade agreements or customs unions on the strength 
of standards (along the lines of the recently negotiated U.S.-Jordan Free Trade Agreement). A potential risk 
should be noted, though: if governments see preferential arrangements as the only feasible way to address stan- 
dards concerns, then the result may be a proliferation of tariff discrimination, with the possibility of associated 
damage to the WTO system. 

233 Generalized System of Preferences, June 25, 1971, GATT B.1.S.D. (18th Supp.) at 24, 25 (1972). 

*4 Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries, 
Nov. 28, 1979, id. (26th Supp.) at 203, 203 (1980) (citation omitted). 

3 Td. (citation omitted). 

2 See European Communities—Measures Affecting Soluble Coffee, Request for Consultations by Brazil, WTO 
Doc. WT/DS209/1 (Oct. 19, 2000). 

?7 Which should have been given in accordance with Article 3.6 of the DSU, supra note 13. 

*8 National GSP lists are available online at the Web site of the UNCTAD, <http:www.unctad.org>. 
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specal incentive arrangements that operate on the basis of an additional preferential margin, 
whi is granted to beneficiary countries that comply with certain requirements related only 
to labor standards and environmental protection. The labor standards whose adherence the 
Eur=pean Community compensates are those reflected in ILO Conventions Nos. 87, 98, and 
1382 that is, those on the right to organize and bargain collectively and child labor. The 
Uniz2d States imposes similar conditions for accession to its GSP list.” 

In practice, the institutional arrangement just described can operate either when a new 
roulis being negotiated or later. In the first scenario, at the end of the negotiations devel- 
oped nations could offer additional market access opportunities to developing countries in 
exckange for strengthened labor or environmental standards. Conversely, developed nations 
could make a precommitment that they would add developing nations willing to raise their 
labor standards at any time to their GSPs. 

An advantage of a GSP-based approach is its flexibility. A disadvantage is the lack of legal 
security: GSP beneficiaries can enter and leave GSP lists without any motivation. The effec- 
tiver.ess of this approach will depend on the willingness of donor countries to take their GSP 
com-nitments seriously.” 

In um, if these or other approaches are feasible, so that one country does not need to 
offer another country a WTO binding to induce that country to tighten its standards, then 
agre=ments on labor and environmental standards need not be negotiated in the WTO to 
address problems that arise as a result of nonpecuniary externalities associated with uni- 
lateral standards choices. A GSP-based approach is, of course, nonbinding in nature, hence 
hardly enforceable. It does, however, provide parties interested in high labor standards with 
an ircentive-compatible structure, since they will in fact be compensating WTO members 
willing to conform to their standards. 


Enfowement in the WTO 


Sh=uld agreements on labor and environmental standards negotiated outside the WTO 
to ad=ress problems that arise as a result of nonpecuniary externalities associated with uni- 
latera standards choices be enforced by means of WTO dispute settlement procedures? 
Wou:d it be wise for the WTO to utilize its scarce enforcement power to prevent race-to-the- 
bottcan/regulatory-chill problems from occurring? 

Th= problem of enforcement of WTO commitments can be boiled down to the task of 
holdirg each country’s market access commitments to a manageable level, so that no country 
has az incentive to break those commitments.” In principle, it is therefore never a good 
idea for the WTO to focus on some ways that countries could break their market access com- 
mitnrents (e.g., by a unilateral increase in tariffs) to the exclusion of others (e.g., by a uni- 
laterel weakening of a labor or environmental standard). 


2 ILO Convention (No. 87) Concerning the Right to Organize and to Bargain Collectively, July 9, 1948, 68 
UNTS 17; ILO Convention (No. 98) Concerning Freedom of Association and Protection of the Right to Organize, 
July 1, 1349, 96 UNTS 257; ILO Convention (No. 138) Concerning Minimum Age for Admission to Employment, 
June 25 1973, 1015 UNTS 297. 

3 1 "J.S.C. §§2461-2467 (1994). 

31 Jf is lack of legal security is determined to be an impediment to the use of GSP for this purpose, it might 
be pos-ible to enhance the legal security of GSP commitments by allowing each developed country to record a 
list of criteria for GSP benefits in its Article IJ schedule. 

2 Fer an economic perspective on enforcement in trade agreements, see BAGWELL & STAIGER, GATT-THINK, 
supra nte 1; Kyle Bagwell & Robert W. Staiger, A Theory of Managed Trade, 80 AM. ECON. REV. 779 (1990); Avinash 
Dixit, Stategic Aspects of Trade Policy, in ADVANCES IN ECONOMIC THEORY: FIFTH WORLD CONGRESS 329 (Truman F. 
Bewley ed., 1987); Giovanni Maggi, The Role of Multilateral Institutions in International Trade Cooperation, 89 AM. 
ECON. Ev. 190 (1999). 
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Economic theory points to circumstances in which explicit linkage between the WTO and, 
say, the ILO, for enforcement purposes—whereby violation of ILO commitments would trig- 
ger retaliatory trade measures authorized by the WTO (and possibly vice versa)—may be 
beneficial, and also circumstances in which such linkage provides no benefits or might even 
be harmful.” Explicit linkage of this kind could simply lead to a reallocation of enforcement 
power across WTO and ILO agreements, in which case the effectiveness of the enforcement 
of WTO commitments might be diminished so as to enhance enforcement of ILO commit- 
ments. Alternatively, explicit linkage could lead to the creation of additional enforcement 
power that, in principle, could enhance the performance of each agreement. The outcome 
depends in part on whether these issues are viewed by governments as complements or sub- 
stitutes.” In short, the impacts of explicit linkage will depend on the circumstances. 

Even with no linkage between the WTO and international labor organizations, however, 
countries can theoretically still threaten denial of market access as a means of enforcing 
commitments on labor standards negotiated in other international forums. For example, 
a developed country could threaten to revoke the GSP privileges it extends to a developing 
country if that country does not abide by the labor and environmental commitments negoti- 
ated between the two countries. Such a threat would not require WTO involvement. Alter- 
natively, a developed country could threaten to raise to its bound level a tariff that had been 
applied below that level, if a developing country with which it had negotiated labor and 
environmental commitments does not abide by them, Again, no WTO involvement would 
be required. 

Moreover, some linkage between the WTO and international labor and environmental 
organizations can occur even without the creation of any explicit links between the WTO 
and these organizations, and this “implicit” linkage in principle can always enhance the 
performance of each organization. Like. the explicit linkage described above, the implicit 
linkage we are referring to involves the possibility that the WTO will authorize trade mea- 
sures in the circumstance of, say, violation of an ILO commitment. But unlike explicit link- 
age, where the retaliatory trade measures would represent the use of new retaliation rights 
under augmented WTO rules, the trade measures under such implicit linkage would simply 
representan exercise of already existing nonviolation nullification-or-impairment or renego- 
tiation rights in the WTO. 

Consider, for example, a country that has ratified an ILO convention and must therefore 
ensure that its labor policies are in line with this convention in order to conform with its 
ILO obligations. Suppose now that this country binds its tariffs in WTO negotiations. If this 
country subsequently violates its ILO commitments by nonapplication of the ratified ILO 
convention, and if this nonapplication has market access implications—e.g., by reducing 
access to the country’s markets from the level that its trading partners could have reasonably 
anticipated in light ofits bound tariffs andJLO-conforming labor policies—then in principle 
its trading partners would have a right of redress under the DSU and GATT provisions on 
nonviolation nullification and impairment. Under this right of redress, either the country 
would have to find a way to restore the original level of market access, or else its trading 
partners could be authorized under WTO rules to seek compensation for the nullification 


2 Recent papers on the topic of linkage and trade agreements include Paola Conconi & Carlo Perroni, Issue 
Linkage and Issue Tie-in in Multilateral Negotiations, 4 J. INT'L ECON. (forthcoming); Josh Ederington, International 
Coordination of Trade and Domestic Policies, 91 AM. ECON. REV. 1580 (2001); Josh Ederington, Global Environmental 
Agreements and Trade Sanctions (May 2001) (unpublished manuscript); Nuno Limão, Trade Policy, Cross-Border 
Externalities and Lobbies: Do Linked Agreements Enforce More Cooperative Outcomes? (2000) (unpublished 
manuscript, on file with Department of Economics, Columbia University); Spagnolo, supra note 20. 

*4 See text at note 20 supra. 
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or impairment of their market access rights (which could include reciprocal withdrawals of 
market access, i.e., tariff increases that affect this county’s exports). The key point is that 
ratification of ILO commitments can create “reasonable expectations” for trading partners 
thata country will apply these conventions, and nonapplication of these conventions may 
ther. subject the country to the possibility of nonviolation complaints in the WTO. 

While we have described a role for the WTO Agreements’ nonviolation nullification-or- 
impirment provisions in helping to enforce ILO commitments, the renegotiation provi- 
sions of the WTO can play a similar role in principle.” In both instances, the point is the 
same existing market access rights in the WTO might be used to help enforce commitments 
to lzbor standards negotiated in the ILO, if violation of ILO commitments would imply 
important market access consequences and thus set the stage for a nonviolation complaint 
witha the WTO or trigger WTO renegotiations. 

In ‘his general way, “implicit” linkages between WTO and ILO commitments—implicit 
since a violation of an ILO commitment would not be considered a violation of WTO commit- 
men-s—can play a useful role in contributing to the enforcement of ILO commitments. The 
same would apply to commitments negotiated in any other international labor or environ- 
menal organization. And, at the same time, the legitimate exercise of these links may be 
an irportant component of enforcing WTO commitments and maintaining the balance 
betwsen rights and obligations for WTO member governments. 


Prope-al 


The possibility of gainfully combining market access and nonmarket access issues in a 
singl= negotiating forum depends in part on the instruments available to the parties for 
distrsuting the gains created by their negotiations. And the possibility of gainfully linking 
distirct issues for enforcement purposes depends in part on whether these issues are comple- 
ment or substitutes in the objectives of governments. 

In snort, whether or not it is advisable to negotiate and/or enforce solutions to problems 
that zrise from nonpecuniary externalities within the WTO depends on the circumstances. 
The only exception seems to be with regard to implicit enforcement links between the WTO 
and lador and environmental agreements negotiated elsewhere. These implicit enforcement 
links represent an exercise of already existing nonviolation nullification-or-impairment or 
renegotiation rights in the WTO, and the legitimate exercise of these links can be an impor- 
tant ccmponent of enforcing WTO commitments and maintaining the balance between rights 
and cbligations for WTO member governments. 

These considerations suggest the following proposal with regard to the role of the WTO 
in adc-essing nonpecuniary externalities associated with labor and environmental standards: 


<1) asa general matter, agreements on labor and environmental standards should not 
b= negotiated in the WTO to address problems that arise as 2 result of nonpecuniary ex- 
ternalities associated with unilateral standards choices; and 


12) as a general matter, explicit links between the WTO and other international labor 
and environmental organizations should not be established for enforcement purposes, 
bur the existing implicit enforcement links between the WTO and other organizations—as 
embodied in the nonviolation nullification-orimpairment and renegotiation provisions 
or the WTO Agreements—should be encouraged. 


% The WTO Agreements’ renegotiation provisions might come into play ifa country’s nonconformity with its 
ILO obigations were responsible for enhanced export volumes that its trading partners did not wish to accept. 
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IV. THE NEED TO MICROMANAGE DIVERGENT PUBLIC ORDERS 


The WTO confronts a complex set of questions associated with labor and environmental 
standards. We argue above, however, that progress can be made if the market access issues 
associated with these questions are separated from the nonmarket access issues. We identify 
race-to-the-bottom and regulatory-chill concerns as market access issues, we suggest that the 
WTO should address these concerns, and we describe ways that WTO principles and proce- 
dures might be augmented to do so. As for nonmarket access issues, we argue that as a gen- 
eral matter these are best handled outside the WTO, and that, while implicit links of the 
kind we describe above might be encouraged, explicit links between the WTO and other 
labor and environmental organizations should generally not be forged. We view these pro- 
posals as a measured approach to labor and the environment within the WTO. 

Our approach is largely dictated by the uncertainty over linkages between trade and labor 
(or environmental, or any other public order) standards that permeates WTO law. Whether 
a WTO member can legitimately adopt laws that ban sales of goods produced according to 
unfair (in the mind of the regulating WTO member) labor standards is far from clear. Ulti- 
mately in the GATT context, the answer to this question will depend on the interpretation 
of “like products” and/or the term “public morals.” With respect to the first term, we ob- 
serve that the aforementioned recent Asbestos jurisprudence added only confusion to the 
preexisting discussion: as the report stands, whether or not protectionist intent matters for 
two products to be alike is difficult to state. If it does matter, it will be almost impossible to 
enact a law banning sales of products produced with unfair labor standards. If it does not, 
the opposite is probably true. By the same token, if the discussion shifts to the realm of 
GATT Article XX (assuming that protectionist intent is simply immaterial for the purposes 
of defining likeness), one would have to find a way to bring such laws under the ambit of 
the “public morals” exception. Steve Charnovitz™ has argued that this is indeed the case, but 
so far there is no WTO case law accepting this point of view. 

A broad interpretation of the moral exception can open the door to a war between public 
orders: what is the WTO positive-law response, for example, to a complaint against a hypo- 
thetical EC law banning all imports from the United States as long as the latter continues 
to impose the death penalty, a sanction that does not correspond to the EC public order? 
This example might sound farfetched, but there is already ample evidence that, on a 
smaller scale, some WTO members do link trade to conformity with their (not necessarily 
trade-related) public order: namely, the EC and U.S. GSP lists that we mentioned above; the 
United States—Jordan Free Trade Agreement, which contains references to labor standards; 
and a recent Belgian standard concerning labeling of products made in accordance with fair 
(to Belgian minds) labor standards. 

These examples are the first indications of a growing need to micromanage regulatory 
diversity. Theoretically, micromanagement could be either self&policed or imposed in an 
exogenous manner. We do not believe that the first option is realistic; the current system 
of remedies” in the WTO legal order gives more of an incentive to the greater players to 
impose their own public order (and, in fact, they have started doing so, albeit on a small 
scale so far, as the GSP lists, the Belgian standard, and the U.S.Jordan Agreement men- 
tioned above show). 

An exogenous solution seems more appropriate. Such a solution could be legislative (though 
involving substantial costs) or simply the outcome of the interpretation of the existing WTO 


3 Steve Charnovitz, The Moral Exception in Trade Policy, 38 VA. J. INT'L L. 689 (1998). 


57 On this issue, see Petros C. Mavroidis, Remedies in the WTO Legal System: Between a Rock and a Hard Place, 11 Eur. 
J. INT’LL. 763 (2000). 
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con:ract. Our proposal contains elements of both approaches but strongly favors judicial 
activaty; by limiting linkages issues to addressing pecuniary externalities alone, the WTO 
dispa te settlement system would stick to the idea of protecting market access and not be 
trans-ormed into a court of general jurisdiction. 

Our approach is probably consonant with the public international law concept of extra- 
terridriality. Amazingly, there has never been a discussion of this issue in WTO case law, 
altho gh it has arisen on several occasions (the Tuna/Doiphin disputes probably being the 
most notorious). A WTO member wishing to request foreigners to respect its public order 
must demonstrate that it can legitimately legislate on the issue at hand. If an activity occurs 
beyoud its frontiers but affects that WTO member, it will have to invoke the effects doctrine. 
The =ffects doctrine, at least in its version in the U.S. and EC legal orders, requests that the 
affected jurisdiction show substantial, foreseeable, and direct effects on the market. Even 
if the first two elements can be shown, the third criterion will be quite difficult to satisfy 
wherever a WTO member wishes to address a nonpecuniary externality. 


INSTITUTIONAL LINKAGE: TRANSCENDING “TRADE AND...” 
By Joel P. Trachtman* 


“Trade and . . . ” linkages arise when nontrade issues are linked to trade. Thus, if the 
United States declines to trade with Myanmar until it complies with certain human rights 
or democracy standards, this is a “trade and...” linkage. All “trade and...” linkages are 
constructed, in the sense that the decision to link trade to other issues is always a political 
decision and is not otherwise determined by the nature of things. Governments link trade 
concessions to the satisfaction of other, nontrade policy interests, either politically or legally, 
whenever they find such linkage useful to the achievement of their goals. 

Linkages to trade may be unilateral ad hoc policies limited to a particular situation or type 
of situation. For example, the United States may impose a human-rights-based embargo on 
Myanmar. On the other hand, states may develop institutions, political or legal, to effect or 
constrain linkage in the future: these may be bilateral or multilateral. Particular linkages may 
be, and are, effected through international law, including World Trade Organization law. 
Particular linkages may be, and are, constrained by international law, including WTO law. 
These rules of international law have been established and validated through the normal, 
and presumably legitimate, processes of international legislation. However, they are neither 
complete nor immutable. Our continuing choice is institutional: what institutions, if any, 
with the authority to manage linkage—that is, to enable states effectively to negotiate and 
agree on linkage—will best allow us to achieve our goals? 

The general issue raised by most linkage claims is whether trade rules and environmental, 
labor, human rights, or other nontrade rules should somehow be combined at the WTO in 
a different way than they noware.' The fundamental basis for responding to such a question 
is welfare, broadly understood: does it make individuals, in the aggregate, better off to do 
so? The tools of economic analysis cannot respond definitively to the question whether a 
particular response to linkage claims increases or decreases welfare. Economic analysis 
points to the market as the best determinant of welfare, assuming no transaction costs. 
However, in domestic society, which is beset by transaction costs, government, too, serves 
as a device for revealing the preferences of individuals, and on this basis government regu- 
lates the market. In the final analysis, individuals, and states acting for them, must weigh the 
welfare consequences for themselves and express their preferences through the political 
process. Lawyers, economists, and other social scientists may assist by showing the possi- 
bilities, plus the varying costs and benefits and distributive consequences, provided by each. 

This essay is intended as an exercise in institutional imagination:? It is to indicate a par- 
ticular way of arraying possible institutional responses to linkage claims, and a particular way 
of categorizing their costs and benefits. I use the tools of law and economics and of the new 
institutional economics—specifically, the literatures of property rights, the theory of the 


* Professor of International Law, The Fletcher School of Law and Diplomacy. I express gratitude to Jeffery Atik 
and Jeffrey Dunoff, and especially to Robert Hudec, for their comments on earlier drafts. 

l Lawyers may answer positive questions about laws and institutions for linkage that already exist: for example, 
whether and how trade rules and environmental rules are currently combined at the WTO. That has been done in 
many analyses and in decisions of WTO panels and the Appellate Body. It is not the subject of this essay. 

2 See ROBERTO MANGABEIRA UNGER, WHAT SHOULD LEGAL ANALYSIS BECOME? (1996). 
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firm and rules versus standards—to suggest both the range of available institutional possi- 
bilitiss’ and how states may, and should, discriminate between them. The theoretical structure 
provided here, like all theories, should not be used alone as a basis for policy but as a struc- 
ture for determining the relevant data and for analyzing those data. Therefore, this essay 
does not take a position on particular linkage claims, but by showing how analysis should 
proce=d, I hope it will help decision makers to resist arguments based on incomplete analysis. 


I. POLITICAL LINKAGE AND INSTITUTIONAL LINKAGE 


Lin<age, as a political fact, is pervasive. States bargaining with one another use whatever 
tools are at hand: security matters are linked to trade, finance is linked to environmental 
protection, membership in regional organizations is linked to human rights. This is a natu- 
ral, ard presumptively efficient, phenomenon. In these contexts, states find themselves in 
a barter economy, trying to make deals by seeking to identify “bilateral coincidences of 
wants.” Until the days of greater use of techniques such as internationally tradable pollution 
permis, or more direct monetization of jurisdiction, barter will continue. In barter econo- 
mies, -he greater the breadth of subject matters available, the greater the possibilities for 
making a deal. In the context of the present symposium, we are concerned with circum- 
stances in which states link market access or other trade matters to concessions on nontrade 
matters, or vice versa.’ 

As z2 example of linkage as a political fact, consider the linkage between trade and intellec- 
tual property rights. This political linkage evolved into institutional linkage. Beginning in 
the mřd-1980s, at the urging of U.S. pharmaceutical and other intellectual-property-depen- 
dent companies, the United States began to link trade to intellectual property protection. The 
U.S. policy was later incorporated in several U.S. unilateral policy instruments, including 
condit.onality for the application of zero-tariff treatment to imports from developing coun- 
tries Lander the Generalized System of Preferences and “Special 301” trade sanctions. 

What did the United States seek? The explicit goal was to influence domestic regulation 
by otker states of the level of intellectual property protection, an area that had traditionally 
been -nderstood as largely within domestic jurisdiction. The United States sought for its 
intellextual-property-dependent exporters enhanced protection under other states’ intel- 
lectual property laws. In fact, it attempted to exercise, indirectly through diplomacy, author- 
ity over intellectual property protection in other countries. 

This story reached an interim conclusion in 1994 with the end of the Uruguay Round of 
trade --egotiations and the signing of the Agreement on Trade-Related Aspects of Intellec- 
tual Property Rights (TRIPS). This Agreement was the product of political linkage: in the 
famove “Grand Bargain,” the United States, the European Union (EU), and others exchanged 


3 Note that for our purposes the term “institution” is meant to include (1) formal organizational institutions 
such as Egislative, executive, and judicial bodies and the organizations they comprise; (2) formal rules from 
constitut_onal rules down to normal legislation; and (3) informal (nonlegal) institutions composed of organi- 
zations o- rules that lack legal effect. A more elegant definition is provided by North: “Institutions are the humanly 
devised -nstraints that structure human interaction.” Douglass C. North, Economic Performance Through Time, 84 
AM. Ecct?. REV. 359, 360 (1994). Some authors distinguish “institutions” from “organizations.” See, e.g., DOUGLASS 
C. NORTE, INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE (1990); Elias L. Khalil, Organi- 
zations V=sus Institutions, 151 J. INSTITUTIONAL & THEORETICAL Econ. 445 (1995). In this essay, an organization will 
be treate] as a type of institution. 

* Of ccurse, linkage problems sometimes take the form of debate about precisely what a trade matter and a 
nontrad= matter are. These semantic debates are necessary to determine what fits within the Commerce Clause 
of the U 5. Constitution or the common commercial policy of the European Union, or what was appropriate for 
negotiation in the Uruguay Round. They operate interstitially to determine the scope of application ofa particular 
institutional linkage; for example, to determine the extent to which the Commerce Clause power allows the U.S. 
federal gevernment to legislate in the field of environmental protection or gun control. This essay will not focus 
on these questions about the scope of particular institutional linkages. 
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concessions in agriculture and textiles for concessions in intellectual property protection 
and services trade. Political linkage was transformed into institutional linkage, in the form 
of TRIPS, within the broader context of the WTO. This Agreement accorded the United 
States (and other parties) enforceable rights to require enhanced intellectual property 
protection in other states: it transferred a measure of authority over domestic intellectual 
property law to other WTO members, or perhaps one might say to the WTO itself. Other 
WTO members may initiate dispute settlement to enforce these rights, and the WTO may 
decide whether they have been breached. In fact, the WTO Agreements carry forward in 
time, and in institutional form, the political linkage that existed at the moment of con- 
clusion of the Uruguay Round. They do so by providing for so-called cross-retaliation:? in 
the case of a breach of TRIPS, if the complaining state cannot satisfactorily retaliate by with- 
drawing TRIPS concessions, it may be permitted to withdraw concessions in other areas, such 
as market access for agricultural products. 

TRIPS is an archetypal, and advanced, case history of linkage. I view TRIPS as an exercise 
in contention over the allocation of jurisdiction, and I understand other linkage issues as 
also being concerned with the allocation of jurisdiction. I use. the term “jurisdiction” broadly, 
to refer to astate’s legal authority, largely in the mode of exercising prescriptive jurisdiction. 
A state’s acceptance of constraints on its jurisdiction, either preventing it from regulating 
or requiring it to regulate in a specified way, constitutes a transfer of jurisdiction. 

Having set the scene, this essay continues by further explaining its basic premise: that 
linkage is a problem of allocating jurisdiction (part II). There are three basic, and related, 
types of allocation of jurisdiction, each addressed in order in the subsequent sections: hori- 
zontal allocation of jurisdiction among states (part III); vertical allocation of jurisdiction 
between states and international organizations (part IV); and horizontal allocation of juris- 
diction among international organizations (part V). These allocations are related. Vertical 
allocation of jurisdiction between states and international organizations is a means of deal- 
ing with contention over horizontal allocation of jurisdiction among states. The horizontal 
allocation ofjurisdiction among international organizations is an emerging area of concern, 
since the allocation of jurisdiction to a particular functional organization can substantively 
affect the horizontal allocation of jurisdiction between states. That is, if a particular issue of 
concern, such as turtle-safe fishing for shrimp in the waters around South and Southeast 
Asia, is definitively allocated to the World Trade Organization to determine, then the states 
that preferred to have trade concerns dominate environmental concerns will be more likely 
to see their interests vindicated. 

This essay concludes (part VI) that the choice of institutional structure for effecting or 
constraining linkage will depend on several factors. One is the extent to which other states’ 
preferences are actually implicated, and the possibility for transfers of jurisdiction that would 
allow the aggregate preferences of the states concerned to be better satisfied. The second 
factor is the institutional setting for transfers ofjurisdiction, and more particularly, the costs 
of identifying, negotiating, monitoring, and enforcing transactions in jurisdiction (“trans- 
action costs”). These transaction costs include the costs of overcoming bargaining problems. 
The theoretical assumption of this essay is that states act to maximize the achievement of 
their individual preferences. From this assumption, it follows directly that states should 
identify and select the institutional structure that provides the greatest gains from trans- 
actions in jurisdiction, net of transaction costs. This theory can be used to guide further 
research into possibilities for transaction gains and methods of reducing transaction costs. 


5 Understanding on Rules and Procedures Governing the Settlement of Disputes, Art. 22.3 [hereinafter DSU], 
Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, Annex 2, in WORLD TRADE 
ORGANIZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 
354, 370-71 (1999). 
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TI. LINKAGE AS A PROBLEM OF JURISDICTION 


He-izontal allocation of authority among states is the core issue in each linkage problem. 
This essay suggests that the problem is not about turtles or shrimp, labor rights or trade, but 
about societies and their respective interests, and how authority is allocated among them 
so as 7o maximize the achievement of those interests. All social structure involves the allo- 
catior of authority; in law, authority is jurisdiction. We may understand “trade and...” 
prob!2ms as problems about the allocation of jurisdiction. 

In gart I of this essay, I discussed intellectual property rights and TRIPS in these terms. 
Here, discuss the leading “trade and . . .” problem, environmental protection, as a problem 
of allzcation of jurisdiction. Note that labor rights, another leading “trade and . . .” prob- 
lem, =ould be discussed in similar terms. 

Int=rnational environmental protection, by nature, involves concerns raised by one or 
more states about environmental practices of one or more other states. These concerns can 
be di.ided into three fundamental types. First, there are concerns about adverse physical 
effects, including spillovers of pollution from one state to another, and pollution or dimin- 
ishment ofa global commons. The second type of concern is so-called nonuse values, where 
indiv-aluals in one state are concerned not for the physical effects on them but for the 
envircnment more generally. These are not traditional “preferences.” However, where indi- 
viduals and states are motivated to act to satisfy them, they must certainly be understood as 
prefe-2nces. Third are concerns about competitive effects, or pecuniary externalities. These 
include the supposed competitive advantage accruing to producers located in states that 
imposz2 a relatively low level of regulation, and the supposed competitive disadvantage suf 
fered by producers located in high-regulation states. Each of these types of effects may be 
the basis for state concern. Importantly, they are often reciprocal; that is, a foreign state’s 
concern about cross-border pollution is offset, to some extent, by the regulating state’s con- 
cern for industrial production. 

Eact of these types of effects may be addressed by a reallocation of jurisdiction. The 
regula-ing state may be persuaded to change its regulation—effectively ceding regulatory 
authosity to the foreign state. It could possibly change its regulation in a way that does not 
harm its own policies very much, but that benefits the foreign state greatly. Under these 
circur-stances, an overall welfare gain would result from entering into an agreement for 
change, assuming that the transaction costs involved are not higher than the benefits avail- 
able f>m the exchange itself. Additional sources of welfare gains may be derived from 
agreements transferring jurisdiction. For example, economies ofscale or scope in regulation 
may induce states to transfer or share jurisdiction in an organization. 


III. HORIZONTAL ALLOCATION OF JURISDICTION AMONG STATES 


This 2ssay adopts the fundamental analytical perspective that prescriptive jurisdiction— 
the rigat to make a state’s law applicable to a particular matter—is analogous to property 
in a private context. That is, jurisdiction is the right of a state to control physical assets and 
the ac=vities of individuals, while “property” is the right of individuals to control physical 
assets “i would even include in “property” the right of individuals to control their own labor 
or actities, or those of others). The analogy becomes more evident when we recognize that 
both c= these rights (jurisdiction and property) involve legally constructed packages of 
contrcl over things of value. The fundamental unit of analysis in both cases is the trans- 
action che transaction in property and the transaction in prescriptive jurisdiction. It is worth 
recogr.zing at the outset that an initial institution-building transaction creates property 


ê For x.ore on this analogy, see Jeffrey L. Dunoff & Joel P. Trachtman, Economic Analysis of International Law, 24 
YALE J. Iar’L L. 1, 12-28 (1999). 
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rights, while subsequent transactions transfer property rights. Similarly, in prescriptive juris- 
diction, an initial transaction creates the initial allocation of jurisdiction, while subsequent 
transactions transfer it. 

It should also be understood that the market for transactions in prescriptive jurisdiction 
is not yet very liquid. Indeed, the prescriptive jurisdiction scene may be analogized to rela- 
tively primitive circumstances in which there has not been much occasion for either the 
development of property rights or, a fortiori, transactions in property rights.” However, this 
jurisdictional “property” has become more valuable with the rise of the regulatory state and 
the recognition that the allocation ofregulatory power affects important social values. Tech- 
nology and the rise of trade have also combined to make it more valuable to develop systems 
for the allocation of regulatory power. Thus, this essay will draw on the literature—both theo- 
retical and empirical—analyzing the rise of property rights in “primitive” circumstances to 
suggest the conditions under which “property rights”—legal rules allocating prescriptive 
jurisdiction—will develop in international society.* 


Maximizing States’ Preferences 


In part II, we recognized that states act to maximize their preferences. States will seek 
jurisdiction over matters as necessary to allow them to achieve their preferences. This pur- 
suit is analogous to the quest by individuals for ownership of property that will allow them 
to achieve their preferences. 

In a primitive context, states encounter one another and may find it appropriate to en- 
gage in a particular immediate transaction. Serbia may transfer authority over Milošević in 
“exchange” for, among other things, certain financial assistance. This transaction is similar 
to a “spot” market transaction in domestic markets. The international legal system is engaged 
at two moments. First, the international legal system is engaged in assigning initial juris- 
diction rights to the actors. Serbia had jurisdiction over Milošević. Second, when these exchanges 
take place over time, when they are not “spot” transactions but longer-term transactions 
requiring the security of treaty or other law, the international legal system is engaged in 
facilitating these transactions, through the law of treaties and other international law. 

While the international legal system contains some rules for the allocation of prescriptive 
jurisdiction, these rules are unclear and incomplete. They are often unclear insofar as a 
rule, for example, of territoriality does not distinguish between territorial conduct and terri- 
torial effects; that is, does not distinguish between what is conduct and what is effects.’ 
Furthermore, conduct may occur in multiple territories, as may effects. More important 
perhaps, rules for the allocation of prescriptive jurisdiction are incomplete because they do 
not necessarily tell us the limits of the behavior of a state in relation to its jurisdiction. For 
example, while states have jurisdiction over their citizens, international human rights law 
limits the scope of their exercise of this jurisdiction. This is not different from the situation 
in domestic property law. While I may own a car, there are complex regulatory and tort rules 
regarding how I may use my car. 

The “trade and...” problem may be understood as a problem of incompleteness of rules 
allocating jurisdiction: to what extent may the United States use its territorial sovereignty 


7 See Anthony T. Kronman, Contract Law and the State of Nature, 1 J.L. ECON. & ORG. 5, 9 (1985) ( analogizing 
international society to the preproperty rights state of nature). 

ê For applications of property rights theory to international jurisdiction over the seas, see ROSS D. ECKERT, THE 
ENCLOSURE OF OCEAN RESOURCES: ECONOMICS AND THE LAW OF THESEA (1979); Charles Biblowit, International Law 
and the Allocation of Property Rights in Common Resources, 4 N.Y. INT'L L. REV. 77 (1991). 

? SeeJoined Cases 89, 104, 114, 116, 117, & 125-29/85, A. Ahlstrom Oaskeyhtié v. Commission, 1988 ECR 5193, 
4 Common Mkt. Rep. (CCH) 114,491 (1988) (“Wood Pulp”) (finding that the implementation of an offshore 
cartel through pricing activity within the European Community was within territorial jurisdiction). 
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over imports as a basis for demanding changes in the way that Malaysia exercises its terri- 
toric sovereignty over the, activities of its fishing industry? Of course, rules allocating 
jurisdiction may be efficiently incomplete. Under circumstances of low value, one would not 
expect property rights to arise; one would expect a res nullius regime.” In a res nullius 
regime, as the property becomes more valuable, a common pool resource problem, or trag- 
edy of the commons, may develop, and may provide incentives to develop property rights.” 
Similarly, as the importance, or value, to states of regulatory jurisdiction rises with the rise 
of the regulatory state and with enhanced transportation and communications, one may well 
imagme the emergence of incentives to clarify rules of jurisdiction heretofore left unclear. 

Asand where states seek greater precision, or other modification, of rules of jurisdiction, 
what will be their menu of choice? There are three main types of rules: 


— Territoriality. Territorial conduct is still a leading choice, but as mentioned above, 
it is not necessarily precise. Specific exclusive territorial conduct could be referred 
to as a basis for jurisdiction over a particular activity. Thus, in the case of fishing for 
shrimp, it could simply be stipulated that the law of the state of the fishing vessel’s 
home port would apply. Note the limited connection of this rule with the home 
state’s territory, and its similarity to nationality as a basis for jurisdiction. Terri- 
toriality would serve as a useful rule in cases where it serves as a rough proxy for the 
degree of implication of state preferences, or “effects.” Historically, one imagines 
that territoriality was a good proxy for state preferences; one also imagines that it 
has grown less congruent with these preferences during the past fifty years. 


— Nationality. An alternative approach would be nationality, specifying that the law of 
the flag state of the fishing vessel will apply. This type of nationality, when applied 
as a basis for exclusive jurisdiction, is also sometimes termed “recognition” and is 
notable because, given the fact that certain states require little substantive con- 
nection as a basis for the registration of vessels, persons could easily choose the 
applicable regulation. 


— Effects. A third main alternative would be to allow states to regulate on the basis of 
effects on them. This approach would consider all types of effects, focusing on the 
realization of the relevant states’ preferences. It would consider both adverse effects, 
such as pollution or pecuniary externalities, and positive effects, such as the ability 
to avoid pollution or to generate jobs at the expense of other states. This approach 
to effects recognizes, with Ronald Coase, that these types of problems tend to have 
a reciprocal nature: a constraint on one state’s ability to pollute the commons hurts 
that state but benefits other states. The question that Coase asked (in a different 
context) was, to which state is the ability to regulate the pollution more valuable, 
and what are the transaction costs of the states reaching agreement? Of course, the 
reciprocal nature of effects indicates that where there is an issue of international 
concern, at least two states would always experience effects. More refined rules 
could be crafted, such as by referring to a certain type of effects or to the state 
experiencing the greater effects.” 


10 Se: ZLINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE ACTION 
(1990) Terry L. Anderson & P. J. Hill, The Evolution of Property Rights: A Study of the American West, 18 J.L. & ECON. 
163 (1275); David Ault & Gilbert Rutman, The Development of Independent Rights to Property in Tribal Africa, 22 J.L. 
& Econ 183 (1979); Harold Demsetz, Toward a Theory of Property Rights, AM. ECON. REV., May 1967, at 347; B. C. 
Field, Tze Evolution of Property Rights, 42 KYKLOS 319 (1989); Raymond S. Hartman, A Note on Externalities and the 
Placemert of Property Rights: An Alternative Formulation to the Standard Pigouvian Results, 2 INT'L REV. L. & ECON. 111 
(1982) Thomas W. Merrill, Trespass, Nuisance, and the Costs of Determining Property Rights, 14 J. LEGAL STUD. 13 
(1985) “ohn Umbeck, Might Makes Rights: A Theory of the Formation and Initial Distribution of Property Rights, 19ECON. , 
INQUIR™38 (1981); John Umbeck, A Theory of Contract Choice and the California Gold Rush, 20 J.L. & ECON. 163 (1977). 

4 SeeGarrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243 (1968); Carol M. Rose, Expanding the Choices 
for the G-obal Commons: Comparing Newfangled Tradable Allowance Schemes to Old-Fashioned Common Property Regimes, 
10 DUK=ENVIL. L. & Pov’ F. 45, 47 (1999). 

12 SedWilliam F. Baxter, Choice of Law and the Federal System, 16 STAN. L. REV. 1, 22 (1963) (suggesting a “compara- 
tive impairment” approach to choice of law). 
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The following section considers these three main bases for the allocation of jurisdiction 
and suggests how states might choose between them in particular circumstances. Specific 
“trade and . . .” problems might possibly be resolved by the negotiation of rules on the 
allocation of jurisdiction using these templates. 


The Lessons of the New Institutional Economics of Property Rights 


The new institutional economics approach to property rights focuses on transaction costs. 
It follows Coase’s insight, known as the “Coase Theorem,” that in a zero transaction cost 
world, the initial allocation of property rights would not have consequences for efficiency, 
as individuals would costlessly engage in subsequent transactions to reallocate for maximum 
efficiency. (Note that the initial allocation would still have consequences for the distribution 
of wealth.) The treaty writers or legislators who are charged with designing rules of juris- 
diction have a more difficult job: they work in a world of transaction costs. 

What are transaction costs in the international trade linkage setting? Negotiations in this 
context are difficult. Many states are involved and they have many different preferences and 
concerns. Some types of problems may be handled best by binding many states, and diffi- 
culties may be caused by holdouts that strategically avoid becoming bound early so that they 
can charge a high price for agreement later. Once states identify the possibility for a trans- 
action, they must define its terms. This process may be costly in political terms, especially 
ifit must be done openly. Finally, the international system has limited mechanisms for binding 
states to their agreements. Most enforcement is still effected through reputational sanctions, 
which impose a substantial transaction cost. 

So far, it has been impossible to engage in substantial treaty making in the trade and envi- 
ronment or trade and labor fields, although we assume there are deals to be done. Some 
deals are made on a bilateral basis, similarly to the genesis of TRIPS recounted above. We 
might also say that the GATT itself, and perhaps the WTO Agreement on Sanitary and 
Phytosanitary Measures, reflects a certain level ofagreement, in general terms. This general 
agreement assigns the work of particularization—of application in particular settings—to 
the adjudicative process. 

Low transaction costs of reallocation: territorial conduct or recognition. In circumstances where 
a relatively clear rule like territorial conduct would minimize the transaction costs of reallo- 
cation, for example, where the conduct occurs in only one location or involves a rule of recog- 
nition, such clear rules would be chosen. This position assumes that it would be more costly 
to get the initial allocation right—to align allocation with states’ preferences—than to establish 
a system that would allow states through their autonomous actions to get the reallocation 
right-—to engage in subsequent transactions so as to align allocation with states’ preferences. 

Low transaction costs of initial allocation: effects. On the other hand, where it is not costly to 
determine which state should initially be allocated jurisdiction so as to maximize aggregate 
wealth, states should agree on these allocations to avoid the potential transaction costs of 
reallocation to reach these positions. Thus, where one state is affected substantially more 
than other involved states, and the costs of reallocation are positive, it might be best initially 
to allocate jurisdiction to the state that is more affected. Under these transaction cost circum- 
stances, allocation of jurisdiction in accordance with effects might be selected. 

High transactions costs: muddy allocations and organizations. Where anticipating transactions 
to realize efficient initial allocations and engaging in reallocative transactions are both costly, 
two main types of solution seem possible. First, to encourage parties to the negotiation to 
reveal their valuation of the allocation ofjurisdiction, muddy allocations may best serve the 
purpose. Thus, an allocation such as an effects test, where effects are dispersed, or a terri- 
torial conduct test, where conduct is dispersed, may lead states to the negotiating table by 
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causi-.g them to reveal to one another their valuations of these allocations.'* They would do 
so out of uncertainty as to which state actually holds jurisdiction over the relevant asset. We 
might understand the 1998 agreement on dolphin-safe fishing for tuna, between the United 
State: and the European Union, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, 
Hons_iras, Mexico, Nicaragua, Panama, Peru, Vanuatu, and Venezuela, as responding to 
this zoe of circumstance.” 

A =ghtly different strategy under similar transaction cost circumstances would be to 
estab=sh an organization to “hold” and reallocate jurisdiction. This option, of course, would 
be preferred by some on the proenvironmental and prolabor rights side of this issue. In part 
IV bow, we elaborate on the determinants of choice of an organizational form as the 
repostory of jurisdiction. 


Distrieutive Consequences 


Nese that any assignment that differs from the status quo would have adverse distributive 

effect= on the states ceding jurisdiction. On the other hand, where there is no net gain from 
transe<ting, we would expect states to refrain from concluding transactions. Where there 
is a pc:ential net gain, some type of compensation may be required to induce states to cede 
jurisciction. The WTO has served in the past as a forum for deal making between states. 
Whil= it is not the purpose of this essay to argue for the allocation of responsibility to the 
WTC enhanced scope for package deals reached by addressing some of these issues in 
assoc=tion with more traditional trade topics could assist the process of negotiation. 


Regu-ecory Competition 


In a=dition, the operation of regulatory competition must be considered. Regulatory com- 
petitan is thought to occur under certain conditions, suggested by the work of Charles 
Tiebout.’® These conditions include, inter alia, mobility of citizens, knowledge of variations 
in reg-latory regimes, and absence of spillovers. Where these conditions are met, Tiebout 
theor=ed, regulatory competition could lead to pressure on governments to improve regu- 
lation This pressure is expected to lead to regulation that is more efficient, that achieves 
the rezulatory goal at less cost; or perhaps to the repeal of regulation that does not provide 
bene="s sufficient to justify its costs. However, if the regulatory competition is predicated 
upon -egulatory arbitrage by private actors that results in failure by the regulating state to 
bear :>e costs of its lax (or inefficiently strict) regulation, leading to spillovers, regulatory 
competition can demean national regulation.’ What have these considerations to do with 
the al=cation of regulatory jurisdiction? The rules for the allocation of jurisdiction will deter- 
mine te extent to which the regulating state will bear the costs (or experience the benefits) 
assoc.ated with its regulation. For example, a strict rule of territorial conduct will leave the 
regul=ting state unaccountable for extraterritorial adverse effects. Thus, the possibility of 
regulssory competition constitutes an additional source of enhanced welfare derivable from 
transactions in jurisdiction. Furthermore, under circumstances where externalities could 
cause <ustable regulatory competition—races to the bottom—the availability of contingent 
intervention by a centralized authority, such as the U.S. federal government, the European 


133 Selan Ayres & Eric Talley, Solomonic Bargaining: Dividing a Legal Entitlement to Facilitate Coasean Trade, 104 YALE 
LJ. 1027 1033 (1995); Jason Scott Johnston, Bargaining Under Rules Versus Standare’s, 11 J.L. ECON. & ORG. 256 (1995). 

1 As-zement on the International Dolphin Conservation Program, May 21, 1998, as amended, at <http:// 
www.iat«.org>. 

5 The locus classicus is Charles Tiebout, A Pure Theory of Local Expenditures, 64 J. POL. ECON. 416 (1956). There 
is a vas: l terature, both theoretical and empirical, on the Tiebout model. For a review of some of the literature, 
see WiT.am W. Bratton & Joseph A. McCahery, The New Economics of Jurisdictional Competition: Devolutionary Fed- 
eralism È: a Second-Best World, 86 GEO. LJ. 201 (1997). 

16 Jox P. Trachtman, Regulatory Competition and Regulatory Jurisdiction, 3 J. INT’L ECON. L. 331 (2000). 
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Union, or perhaps the WTO, can act to establish a stable equilibrium.” This latter insight 
provides an additional reason for states to form an organization to “share” jurisdiction 
under certain circumstances. 


IV. ALLOCATION OF JURISDICTION BETWEEN STATES AND INTERNATIONAL ORGANIZATIONS 


Above, I have suggested that, initially, linkage problems are horizontal: problems relating 
to apportioning jurisdiction among states. I have also suggested that under certain trans- 
action costs circumstances, it might be useful—it might be efficient in terms of maximizing 
overall welfare—to vest jurisdiction over these types of problems in an organization such as 
the WTO or the European Union, but also including functional organizations such as the 
International Labour Organization and the United Nations Environment Programme (UNEP). 
Thus, linkage problems may manifest themselves as subsidiarity problems as well: should the 
state retain jurisdiction or should jurisdiction be delegated to an international organization? 
Of course, when we ask this question, we must also ask about the governance structure of 
the international organization. 


Property Rights and the Theory of the Firm 


As suggested above, under property rights theory, as supplemented by Coase’s theory of 
the firm, states would be likely to choose to establish organizations under specific transaction 
cost circumstances.”* Specifically, states would establish organizations where the transaction 
costs occasioned by allocation through the organization are less than those occasioned by 
allocation through ad hoc transactions, all other things being equal. High transaction costs 
of ad hoc transactions characterize circumstances in which making an initial allocation 
based on effects is difficult and the formal reallocation of prescriptive jurisdiction is also 
costly. For example, where effects are dispersed, and “holdout” problems are likely in trying 
to negotiate a particular “transaction” in prescriptive jurisdiction, states may find it useful 
to step behind a partial veil of ignorance by establishing an organization that has some 
measure of “transnational” power to address the relevant issue. By “transnational,” I mean 
that the organization’s decisions are subject not to the control of each individual member 
but to some shared governance. A historical example of this type of conduct is the agree- 
ment on the Single European Act in 1987, in which member states of the European Com- 
munity decided to accept broader use of qualified majority voting. No state could predict 
the circumstances under which it would be in the minority (hence, the partial veil of igno- 
rance), but each state (presumably) estimated that it would benefit on a net basis from this 
modification. 


Horizontal Federalism Within International Organizations: Rules and Standards 


When we speak of situations in which international organizations may presenta lower cost 
option than transactions in jurisdiction between states, where the “firm” is more efficient 


17 Edward M. Gramlich, Cooperation and Competition in Public Welfare Policies, 6 J. POL’Y ANALYSIS & MGMT. 417 
(1987); see also Albert Breton, The Existence and Stability of Interjurisdictional Competition, in COMPETITION AMONG 
STATES AND LOCAL GOVERNMENTS (Daphne A. Kenyon & John Kincaid eds., 1991). 

18 RONALD COASE, THE FIRM, THE MARKET AND THE Law 95-185 (1988) [hereinafter COASE, THE FIRM] (incor- 
porating and commenting upon earlier work, including Coase’s seminal articles The Nature of the Firm, 4 ECONOMICA 
386 (1937); The Problem of Social Cost, 3 J.L. & ECON. 1 (1960)); see also Ronald Coase, The Nature of the Firm: Influence, 
4 J.L. ECON. & ORG. 33, 33 (1988); Joel P. Trachtman, The Theory of the Firm and the Theory of the International 
Economic Organization: Toward Comparative Institutional Analysis, 17 NW.J].INT’LL. & Bus. 470 (1996). Coase’s theory 
of the firm suggests that we choose between the two principal types of organization of production—the market 
and the firm—on the basis of the relative transaction costs involved in each: we choose the cheaper. While this 
approach is not operational, it provides insight into the choice of organizational form. In the international setting, 
we can use it to suggest why states might engage in one-off arrangements (the market) as opposed to allocating 

jurisdiction to an international organization (the firm). 
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than the “market,” it must be recognized that the transaction costs of the organizational 
option will depend on how the organization makes decisions. One of the key variables will 
be the choice between “rules” and “standards.” In the rules-versus-standards literature,’ a 
law is-a “rule” to the extent that it is specified in advance of the conduct to which it is applied. 
A stemdard, on the other hand, is a law that is closer to the other end of the spectrum, in 
relative terms. It establishes general guidance to both the person governed and the person 
charzed with applying the law but does not specify the required or proscribed conduct in 
deta] in advance. The relativity of these definitions is critical. Furthermore, each law com- 
prises a combination of rules and standards. However, it will be useful to speak here gen- 
erall~ of rules as separate from standards. The rules-standards dichotomy may be viewed as an 
extemsion, within a central organization, of the property rights analysis described in part III: 
the rore specific the rule, the greater the extent to which “property rights” are specified, 
and the farther from the “state of nature” states have traveled. 

We may posit circumstances under which more specific legal “rules” provide a superior 
polic tool compared to more general “standards,” often applied by adjudication. These 
types of concerns may lead, over time, to the adoption of more detailed legislative acts. In 
the context of linkage, more detailed legislative acts entail greater political determination 
of th= institutional linkage between trade and other areas. By contrast, less detailed legis- 
lative acts accord greater discretion to tribunals to determine these institutional linkages.” 

Drawing from the incomplete contracts literature,”’ we understand that rules are more 
expezsive to develop than standards ex ante, because rules entail specification costs, in- 
cludirg drafting and negotiation costs, as well as the strategic costs involved in ex ante speci- 
fication. To reach agreement on specification—in order to legislate specifically—may involve 
greater costs in public choice terms.” As discussed in more detail below, this equation is 
particalarly interesting in the trade context, where treaty making would be subjected to 
intense domestic scrutiny, while the application ofa standard bya dispute resolution process 
might be subjected to reduced scrutiny. 

Rules are generally thought to provide greater predictability. However, tribunals may con- 
struct 2xceptions so they can work what, by their lights, is substantial justice, and thus reduce 
predictability. It may be difficult to constrain the ability of tribunals to do this. Furthermore, 
game -heory predicts that some degree of uncertainty—of unpredictability—may enhance 
the parties’ incentives to bargain to a lower-cost solution under circumstances of high trans- 
action costs for formal reallocation.” Therefore, simple predictability is not the only measure 
of a legal norm; rather, we must also be concerned with the ability of the legal norm to 
produce satisfactory outcomes. In economic terms, we must be concerned with the allocative 
efficiency of the outcome. 


® Fer an introduction to the rules-versus-standards discussion in law and economics, see Louis Kaplow, The 
Genera. Characteristics of Rules, in 5 ENCYCLOPEDIA OF LAW AND ECONOMICS 502 (Boudewijn Bouckaert & Gerrit de 
Geest eds., 2000) [hereinafter Kaplow, General Characteristics], Louis Kaplow, Rules Versus Standards: An Economic 
Analyse: 42 DUKE L.J. 557 (1992). See also Cass R. Sunstein, Problems with Rules, 83 CAL. L. REV. 955 (1995). In inter- 
nationa. trade law, “standards” has a specific meaning, referring to product standards. This meaning is separate 
from th: sense in which “standards” is used here. 

_* Jo= P, Trachtman, The Domain of WTO Dispute Resolution, 40 HARV. INT'L LJ. 333 (1999). 

2! Tre rules-versus-standards analysis builds on incomplete contracts analysis. Prof. Hadfield applies an incom- 
plete contracts analysis to statutes, which we in turn can apply to treaties. Treaties may be optimally incomplete 
with apgropriate instructions to decision makers to complete the “contract” in particular cases. The parameters 
to conser include (1) the costs of advance specification, (2) the degree to which the future is unpredictable or 
stochast.c, (3) the ability to customize to particular facts in specific cases, and (4) the potential value of diversity 
of comp-iance techniques. See Gillian K. Hadfield, Weighing the Value of Vagueness: An Economic Perspective on Precision 
in the Law, 82 CAL. L. REV. 541, 547 (1994); see also Ian Ayres & Robert Gertner, Strategic Contractual Inefficiency and 
the Optasal Choice of Legal Rules, 101 YALE L.J. 729 (1992). 

2 Ser Hadfield, supra note 21, at 550 (citing Linda R. Cohen & Roger G. Noll, How to Vote, Whether to Vote: 
Strategis: for Voting and Abstaining on Congressional Roll Calls, 13 POL. BEHAV. 97 {1991)). 

” Tokaston, supra note 13. 


2002] SYMPOSIUM: THE BOUNDARIES OF THE WTO 87 


Louis Kaplow points out that where instances of the relevant behavior are more frequent, 
economies of scale will indicate that rules become relatively more efficient. For circum- 
stances that arise only infrequently, the promulgation of specific rules is more difficult to 
justify. In addition, rules confer compliance benefits: they are cheaper to obey because the 
cost of determining the required behavior is lower. Rules are also cheaper for a court to 
apply: it must only determine the facts and compare them to the rule. 

As we consider the relative allocative efficiency of potential outcomes, we must recognize 
that there is a temporal distinction between rules and standards. Standards may be used 
earlier in the development of a field of law, before sufficient experience to form a basis for 
more complete specification is acquired. In many areas of law, courts develop a jurispru- 
dence that forms the basis for codification—or even rejection—by legislatures. With this 
progression in mind, legislatures (or adjudicators) may set standards at an early point in 
time, and determine to establish rules later.” It is also notable that in a common-law setting, 
or any setting where tribunals refer to precedents, the tribunal may announce a standard 
in a particular case, and then elaborate that standard in subsequent cases until it has built 
a structure of rules for its own application. 

Incompleteness of specification may not result simply from conservation of resources. 
Incompleteness may result from a political decision either to agree to disagree for the mo- 
ment, to avoid the political price that may arise from immediate hard decisions, or to cloak 
the hard decisions, in our case often rejecting institutional linkage, in the false inevitability 
of judicial interpretation. Importantly, the incompleteness of specification may also repre- 
sent a failure to decide how the policy expressed relates to other policies. This feature is 
critical in the linkage area, where the incompleteness of a trade rule often relates to its 
failure to address, or incorporate, nontrade policies. While the gap may not initially have 
been intentional, as linkage issues arise and are not addressed by specific rules, the implicit 
delegation to dispute settlement seems more intentional. In fact, we might suggest that link- 
age problems arise when states have incompletely specified the relationship between the 
trade policy and the nontrade policy. Clearly, the lesson of this literature is that we need not 
be critical of such incompleteness, but that we may need to accept it for what it is: abdi- 
cation of current responsibilities to decide, and delegation of these responsibilities to the 
dispute settlement process. 

In this brief essay, I do not give examples of how these considerations might apply to 
actual cases.* However, we may consider the trade and environment problem in the WTO 
as a circumstance in which, so far, standards (applied by the Appellate Body in its Shrimp/ 
Turtle report™) have been “chosen” instead of the development of more specific rules through 
the Committee on Trade and Environment or elsewhere, at least within the organization’s 
legal system. The common-law-based United States seems more sanguine about this style of 
developing norms than the more civil-law-based European Union. 

As noted above, there is a distributive aspect to these norms. To achieve greater specificity— 
in order to legislate rules—it will be necessary to negotiate transactions between states. The 
original WTO style of tariff negotiations—request/ offer—may be appropriate for use in the 
regulatory field. That is, states could request exceptions for their regulation or, alternatively, 
could request liberalization of another state’s regulation in exchange for another conces- 
sion. The advantage of this type of transaction is that states would know in advance what 
types of modifications of their domestic regulation would be required, or what kinds of liberal- 
ization they had achieved in other states. These modifications could then be legitimated as 
part of the trade negotiations, instead of being left to the dispute resolution process. More 


** See Kaplow, General Characteristics, supra note 19, at 511. 
2 For examples, see Trachtman, supra note 20. 


% United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc. WI/DS58/AB/R 
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specHic compensation could be provided. The use of standards at this moment—resulting 
in a measure of uncertainty on both sides—may create incentives for negotiating these types 
of ries. This kind of specific negotiation would ensure that domestic regulation is not over- 
valued or undervalued by the dispute resolution process. Thatis, the standards available to 
be a=plied in dispute resolution may be less accurate than straightforward negotiations in 
determining when the value of regulation exceeds its cost as a trade barrier.” 

Tks part has described one facet of the linkage problem from a vertical perspective. How 
shovid jurisdiction be allocated between states and international organizations? This issue 
is seen as an outgrowth of the question addressed in part II: how should jurisdiction be 
alloceted among states? Part IV has not comprehensively addressed how central organiza- 
tions once allocated jurisdiction, exercise their jurisdiction, although the extent of its 
centcalization will depend on the institutional structure of centralization. For example, if 
juris=iction is allocated toa central organization, but that organization makes decisions only 
through unanimity, then jurisdiction has not traveled very far. This part has suggested how 
the use of more specific rules and more general standards affects this analysis. 


V. ALLOCATION OF JURISDICTION AMONG INTERNATIONAL ORGANIZATIONS 


As we have seen, the question of linkage is, first, a question of allocation of jurisdiction 
horizontally among states and, second, of allocation ofjurisdiction between states and inter- 
naticnal organizations, of subsidiarity. Third, and of growing importance, is the question 

. of allocation of jurisdiction among international organizations. 

The linkage problem will increasingly be understood as concerning the allocation of 
jurisdiction among international organizations. Today, because of the softness of their law 
and the weakness of their dispute resolution, as well as the imbalance between adjudicative 
capac.ty and legislative capacity in the international system as a whole, the WTO’s competi- 
tors do not seem to be strongly contesting the WTO’s authority, at least in formal terms. 
Inforzaally, and in the world of nongovernmental organizations and public opinion, of course, 
the WTO’s authority is strenuously debated. And the WTO itself recognizes that it might be 
more successful, or at least less vulnerable, if other organizations took on a greater role. 
Other organizations could increase their role in legislation—in establishing treaty norms— 
or in adjudication, raising either choice-of-law or choice-of-forum issues between themselves 
and tre WTO. In either instance, they cannot do so without encountering the WTO. These 
enco_mnters raise questions of institutional devices for the allocation of jurisdiction between 
interzational organizations. 

Th= WTO dispute settlement system does not directly admit other treaty norms to be 
applizd as law,” though the WTO treaty could be amended to incorporate other norms 
direct.y. Whether it should be so amended depends on the context and the parameters dis- 
cussex. throughout this essay. For example, if states wish to make an arrangement perma- 
nentl. permitting compliance with the Montreal Protocol, even where such compliance may 
violate the GATT, the most effective way is through a specific reference to, and exception 


7 SexJoel P. Trachtman, Trade and... Problems, Cost-Benefit Analysis and Subsidiarity, 9 EUR. J. INT’LL. 32 (1998). 

°8 Thus is stated or implied in each of Articles 3(2), 3(5), 7(1), 11, and 21(5) of the DSU. The mandate and pro- 
fessiorél responsibility of panels and the Appellate Body is clearly to apply as law only the covered agreements, 
althouzh there is room for construction of the covered agreements, as in any judicial or quasi-judicial process of 
interpretation and application. Furthermore, given the specific and presumptively exclusive amendment provi- 
sions ix-Article X of the WTO Agreement, there is little room for argument regarding implicit amendment by 
virtue o execution by WTO parties of other agreements. This said, itis clear that in interpreting WTO law, panels 
and the Appellate Body must “take into account” other international law. Vienna Convention on the Law of 
Treaties, opened for signature May 23, 1969, Art. 31, 1155 UNTS 331. It is also clear that states remain bound by any 
non-WEO international legal commitments that apply to them; it is only that these norms are not directly appli- 
cable ix WTO dispute settlement. But see Joost Pauwelyn, The Role of Public International Law in the WTO: How Far 
Can W2 Go? 95 AJIL 535 (2001). 


2002] SYMPOSIUM: THE BOUNDARIES OF THE WTO 89 


for, compliance with the Montreal Protocol. The effect of such an amendment would be to 
establish a particular kind of response to linkage claims: one of integration of the relevant 
environmental norms with the relevant trade norms. The initial comparison for states is 
whether this approach would be less costly in transaction cost terms, and distributively satis- 
factory, as against other approaches. I will mention two alternatives. First, the potential incon- 
sistency between the Montreal Protocol and the GATT could be ignored on an ex ante basis, 
and addressed when particular conflicts arise, through negotiations between states. Second, 
and this is the actual circumstance today under WTO law, this type of conflict could be 
addressed by means of WTO dispute settlement, focusing on the eligibility of the respon- 
dent state for an exception under Article XX of the GATT. 

Precedent can be found in the provision in the North American Free Trade Agreement 
(NAFTA) that certain multilateral environmental agreements trump NAFTA norms.” Further- 
more, the Appellate Body could conceivably interpret WTO law to allow bilateral or multi- 
lateral “waivers” outside the formal provisions therefor, which could have a similar effect. 
While the positive interpretive argument for this view is quite weak, the normative argument 
is stronger, especially considering the difficulty of achieving greater flexibility and order 
through treaty amendment. I use the term “flexibility” pointedly, to refer to its use in EU 
parlance, where it means maintaining an organization with a core of shared norms but 
allowing varying groups of members to share additional norms without requiring other 
members to go along. Flexibility is the opposite of the “single undertaking” approach that 
was followed in the Uruguay Round.* It is also inconsistent with the understanding of the 
WTO legal system as conferring community-wide benefits, and not just as consisting of a 
network of bilateral deals subject to bilateral restructuring at will. 


Choice of Law and Choice of Forum Among International Organizations 


Assuming the existence of an international organization that serves as an interlocutor for 
the WTO in a particular field, such as the ILO in labor, the UNEP or a proposed “World 
Environmental Organization” in the environment, and the International Monetary Fund 
(IMF) in finance, we encounter a second problem regarding the horizontal allocation of 
prescriptive jurisdiction: which of these organizations has jurisdiction over a particular issue? 
Forwhile there is room for creative ambiguity, as is discussed below, at certain junctures one 
organization’s norms will have to trump another’s. Having said this, we note that there is 
clearly no a priori reason why the WTO’s norms should generally trump those derived from 
organizations that focus on labor, environmental, or other concerns (or vice versa). 

International organizations, whether multilateral, functional, or regional, are appropri- 
ately thought of in the same way that we thought of states: as representatives of individual 
constituents. Of course, international organizations, like states, aggregate individual prefer- 
ences imperfectly, and are subject to a host of public choice critiques. Thus, the same ana- 
lytical techniques as were developed above, based on property rights theory, the theory of 
the firm, and regulatory competition theory, apply to the relationships between international 
organizations. We can understand the implication of the preferences of an international 
organization as a basis for its assertion of jurisdiction. However, if other international orga- 
nizations’ preferences are implicated, a conflict may arise. 

Multiple institutional options can be adduced for allocating jurisdiction among inter- 
national organizations. The default option, which might be described as rather primitive, 
is simply to leave these organizations in a state of nature, or at least under the general 
system of public international law. Under these circumstances, they would negotiate with 


2? North American Free Trade Agreement, Dec. 8, 1992, Can.-Mex.-U.S., Art. 104, 32 ILM 289, 297 (1993). 
°° There is complexity here, too. The single undertaking principle did not extend, for example, to the schedules 
of concessions—each state established its own, and thereby negotiated a separate “undertaking.” 
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one another, and negotiations would take place between their constituent states, reaching 
varying degrees of resolution. The second option, not necessarily prior in any sense to the 
thir=, is to use specific rules in treaties to allocate jurisdiction. The third option is to use 
stanzards in treaties as a basis for allocation by a tribunal. 

We may consider the allocational options in ways analogous to those available in the inter- 
state setting discussed above. For the United States and Malaysia to dispute jurisdiction over 
Mala-sian shrimp trawlers is not the same as it is for the WTO and a proposed World Environ- 
mertal Organization to contend over the same thing, but these two types of contention have 
som= dynamics in common. Both sets of organizations, after all, represent people seeking to 
achi=ve certain trade and environmental goals, albeit at different vertical levels. 

Naczurally, the allocational options are somewhat different from those presented by inter- 
state conflict. For example, in the context of functional, as opposed to regional, inter- 
national organizations, there is no “territoriality.” Furthermore, an analysis of “effects” 
wou. d be somewhat different from that anticipated in the interstate setting. However, as 
with states, we might evaluate effects in terms of the impairment or facilitation of the 
entitr’s ability to achieve the preferences sought to be achieved (by people) through that 
entity, that is, its mission. 

Recall that in connection with allocating jurisdiction to states, territoriality is only valid 
as a rough proxy for the degree to which the achievement of state preferences is impaired. 
Similarly, a concept of “primary coverage” might be useful as a basis for allocating juris- 
dictizn among international organizations to the extent that “primary coverage” is a proxy 
for eGects. Thus, a concept of “primary coverage” could be an analogue to territoriality. By 
primary coverage, I mean that the responsibilities allocated to the functional organization 
in quzstion are very strongly implicated. That is, for “core” trade issues, such as tariffs, we 
migh- say that the WTO has primary coverage. Even though there is no discrete “core,” we 
must recognize that particular policies are implicated to varying degrees. This approach 
makes sense in terms of respect for the states’, and their citizens’, desire to allocate certain 
auth=rity to particular international organizations. 

We might also postulate that recognition could be applied in interorganizational alloca- 
tion: >ne organization may recognize a norm or status developed by another within the 
othe-'s field of “primary coverage.” The GATT/WTO system has informally deferred to the 
World Health Organization” and has relationships of limited formal deference to the IMF.” 
The WTO Agreement on the Application of Sanitary and Phytosanitary Measures specifically 
allocetes a measure of jurisdiction to Codex Alimentarius, the International Office of Epizo- 
otics and the International Plant Protection Convention. Also, using Article XX of GATT 
as a vehicle, the Appellate Body’s Shrimp/Turtle report suggested that WTO law could take 
account of multilateral environmental agreements. Finally, recall that the NAFTA provides for 
formal deference to certain multilateral environmental agreements, These are more subtle 
and variegated mechanisms than across-the-board deference or across-the-board ignorance. 

Assuming a progressive view of international relations, we would expect functional inte- 
gration to take on increasing subtlety and complexity. While practical difficulties would be 
encountered in integrating the work of varying organizations with varying expertise, episte- 
mic communities, and formal rules, the value of functional integration would grow with the 
value of horizontal regional or multilateral economic integration. That is, horizontal regional 
or mätilateral economic integration grows in utility with the rise of technology, transporta- 
tion, znd communications. As these forms of economic integration grow in the context of 


31 SwThailand—Restrictions on Importation of and Internal Taxes on Cigarettes, Nov. 7, 1990, GATT B.LS.D. 
(37th Supp.) at 200 (1991). 

2 Fe~ a discussion of the relationship between thé WTO and the IMF, see Frieder Roessler, Domestic Policy Objec- 
tives axd the Multilateral Trade Order: Lessons from the Past, in THE WTO AS AN INTERNATIONAL ORGANIZATION 213 
(Anne D. Krueger ed., 1998). 
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trade and finance, they seem to increase the value of functional integration in the inter- 
national context, emulating the functional integration that characterizes the domestic 
context. For example, we have found it useful within the United States to integrate our 
approach to the relationship between the free market in goods and services—trade—and 
environmental protection; to recognize that these are both values that we as a domestic 
society seek, but that they are not always consistent with one another. 


The Size of International Organizations 


We may ask the same initial question about the international organization that Coase 
asked in 1937 about the business firm: why does it exist, and if its existence is justified, why 
is there not just one big one?” Coase explained the incorporation of particular activities 
within the firm in terms of transaction costs. In our context, in transaction costs and strate- 
gic terms, is it better to include additional issues within a single organization or to have 
multiple organizations “contract” with one another in the market? Recognizing the utility 
of making trade-offs between different issue areas, we ask what institutional structure 
makes these trade-offs the easiest? 

Broader organizations may offer economies of scale and scope. On the other hand, broader 
organizations could reduce the domain of interorganizational competition. Close exami- 
nation of the governance of organizations is critical to an understanding of their role. Herbert 
Simon states that “[t]he possibility of using internal division-by-division balance sheets, and 
internal pricing in negotiation between components of an organization further blurs the 
boundary between organizations and markets.”* “The wide range of organizational arrange- 
ments observable in the world suggests that the equilibrium between these two alternatives 
may often be almost neutral, with the level highly contingent on a system’s history.”*° In our 
context, these observations mean that it does not necessarily matter whether functions are 
separated in function-specific international organizations or are integrated within a single 
organization, such as the United Nations or perhaps the WTO. Within a single organization, 
the critical question will be how these different concerns or functions are integrated. We 
live in a path-dependent world:” given that the WTO exists, and no World Environmental 
Organization yet exists, actions such as adding functional responsibility to the WTO may - 
make sense that would not make sense were circumstances different. 

Negotiations in the WTO context may offer an advantage over negotiations under a multi- 
lateral environmental agreement, or in UNEP, the ILO, or another functional context: the 
greater possibility of linked package deals. While institutional linkages may be made be- 
tween discrete functional organizations, under some circumstances it may be easier to do 
so both administratively and in terms of legitimation within a single organization.” The WTO 
already contains much scope for package deals: for side payments. “[W]ith all side payments 
prohibited, there is no assurance that collective action will be taken in the most productive 


°° COASE, THE FIRM, supra note 18 (incorporating and commenting upon earlier work, including Coase’s semi- 
nal articles The Nature of the Firm, supra note 18; The Problem of Social Cost, supra note 18); see also Coase, The Nature 
of the Firm: Influence, supra note 18. 

34 See GIANCARLO’ SPAGNOLO, ISSUE LINKAGE, CREDIBLE DELEGATION, AND POLICY COOPERATION (Center for 
Econ. Pol’y Research, Discussion Paper No. 2778, 2001). 

35 Herbert A. Simon, Organizations and Markets, J. ECON. PERSP., Spring 1991, at 25, 29. ` 

3 Td. at 41-42. 


37 Path dependence in this context is a formalized version of the idea that history has consequences, that the 
institutional structure that exists influences our choice of institutional structures prospectively. See Stephen J. 
Margolis & S.J. Liebowitz, Path Dependence, in 3 THE NEW PALGRAVE DICTIONARY OF LAW AND ECONOMICS 17 (Peter 
Newman ed., 1998). 

38 See Michael P. Ryan, The Function-Specific and Linkage-Bargain Diplomacy of International Intellectual Property 
Lawmaking, 19 U. PA. J. IN’LECON. L. 535 (1998); Andrew T. Guzman, International Antitrust and the WTO: The Lesson 
from Intellectual Property, 2000 BERKELEY L. & ECON. WORKING PAPERS No. 2, Art. 9, at <http://www.bepress.com/ 
blewp/default/vol2000/iss2/art9>. 
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way.” Nevertheless, the WTO system, with its effective requirements of unanimity for 
amendment, results in greater requirements for package deals than a system that relies on 
majority voting for new “legislative” rules. 


The Eole of Interorganizational Competition 


Surely, it is appropriate at least in some circumstances for international organizations to 
be sbjected to competitive. pressure,“ but they must also cooperate with one another in 
appropriate circumstances. Moreover, international organizations exist in a context of both 
horizontal and vertical competition. That is, international organizations like the European 
Union not only compete for political or regulatory authority with organizations like NATO, 
the Basel Committee on Banking Regulation, and the WTO, but also compete for authority 
with their own member states. The European Union also cooperates with these other orga- 
nizations in various ways. In aspirational theoretical terms, this competition and cooperation 
constitutes a search for the optimal jurisdictional area: what vertical and horizontal gover- 
nanc2 satisfies the constituents’ preferences the most?*! 

As suggested above, to allow regulatory competition to develop a stable, and efficient, 
equil brium, a structure must be developed, inter alia, that can reduce interjurisdictional 
exte-nalities. In the interstate setting, we think of a hegemon cra central government that 
can “atervene as necessary to internalize externalities. What structure would play this role 
in inz2rorganizational competition? Perhaps the United Nations, or the International Court 
of Justice, if granted appropriate jurisdiction, could fulfill this function. To induce states to 
conf=r this power on the United Nations or the World Court, they would have to be con- 
vince that they would individually benefit from it. A “constitutional moment” would be 
requiced to do so. Such a constitutional moment would apparently call for greater historical 
experience of the need to fulfill this role than can be perceived today. 


VI. GONCLUSION 


Iss-es of linkage exist as a factual matter despite our institutional response. If we must rely 
only =n established institutions, then the scope of our institutional choice—of our available 
responses to international problems—will be constrained. It is therefore useful, as an exer- 
cise m institutional imagination, to explore the creation of other institutional devices. To 
the e+tent that a community of interests can be found, reasons will be seen to consider what 
institutional devices may improve the ability of states to realize joint gains. The next step will 
be tc develop a matrix of institutional devices, and to evaluate those institutional devices 
using some of the tools developed in this essay. 

This essay has viewed “trade and . . .” problems as institutional problems associated with 
the al ocation of jurisdiction along horizontal, vertical, and functional dimensions. Surely, 
these problems exist no matter what our perception of them, or the consensus definition 
of particular issue areas, may be. I have tried to suggest a method of analysis that under- 
stanc: these problems first as issues of horizontal allocation of jurisdiction, second as issues 
of vertical allocation of jurisdiction, and third as issues of horizontal allocation of juris- 
diction among international organizations. While this analytical method is doubtless quite 
comp ex, it enables one to understand these problems without making a commitment to 
trade, on the one hand, or the environment, labor rights, or other “trade and . . .” issues, 


3° JAMES M. BUCHANAN & GORDON TULLOCK, THE CALCULUS OF CONSENT 153 (1962). 

4° Se“Henry N. Butler & Jonathan R. Macey, The Myth of Competition in the Dual Banking System, 73 CORNELL L. REV. 
677 (1938); Kenneth E. Scott, The Dual Banking System: A Model of Competition in Regulation, 30 STAN. L. REV. 1 (1977). 

a See Henry N. Butler & Jonathan R. Macey, Externalities and the Matching Principle: The Case for Reallocating 
Enviro-rnental Regulatory Authority, 14 YALE L. & POLY REV. 23, 33 (1996); Daniel C. Esty, Toward Optimal Environ- 
mentel Governance, '74 N.Y.U. L. REV. 1495 (1999). 
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on the other hand. It is a liberal analytical method, based on methodological individualism 
and assuming (somewhat counterfactually) that states reflect the preferences of their indi- 
vidual constituents. 

A core question is one of subsidiarity: given domestic institutional linkages, when are 
international institutional linkages appropriate? Indeed, I see the “trade and...” problem 
as the working out in the international system of something we long ago worked out—but 
continually revise—in the domestic system: howshould society integrate its values expressed 
in the market with its values expressed through nonmarket mechanisms (politics and Jaw)? 
According to a public-interest-based theory, we act through nonmarket mechanisms when 
a collective action problem, or other transaction cost or strategic circumstance, makes it 
more efficient to do so. The difference, of course, is that domestic society has a much wider 
choice of institutional alternatives. This essay suggests that international society needs ex- 
panded institutional alternatives, as well as tools with which to evaluate them in ways that 
recognize both the diversity and the concurrence of state interests. 


FROM POLITICS TO TECHNOCRACY—AND BACK AGAIN: 
THE FATE OF THE MULTILATERAL TRADING REGIME 


By Robert Howse” 
I. “TRADE AND .. .” AND THE HISTORICAL FOUNDATIONS OF THE TRADING SYSTEM 


Asis known to every student of trade law and policy, the modern idea of free trade origi- 
nat= from the theories of absolute and comparative advantage developed by the classical 
peb=cal economists, Adam Smith and David Ricardo.’ Smith and Ricardo both addressed 
thes-selves to a sovereign unilaterally deciding its trade policy. They concluded that, with 
some qualifications or exceptions, a policy of liberalizing restrictions on imports would maxi- 
mize the wealth of that sovereign. 

[His insight did not depend on the policies of other countries being similarly liberal. Smith 
anc Ricardo sought to show how the unilateral removal of import barriers would enhance 
naticnal wealth. Thus, the central insight of Smith and Ricardo did not, as such, lead to bar- 
gai-ed free trade or the creation of international trade law. The Ricardian theory of com- 
patz-ive advantage dictated the removal of import restrictions in almost all circumstances, 
rege-dless of any commitment of one’s trading partners to liberalize their imports. 

Further, in focusing on aggregate national wealth, Smith and Ricardo were not preoccu- 
piez with the internal redistributive effects of import liberalization—who would be made 
bett=r off and worse off within the polity by such a move, and by how much. Smith and 
Ric=-do were concerned in the first instance to disprove the conventional or established 
mexrantilist view that national wealth was reduced by (unilateral) free trade, and while they 
hadsmany important reflections on the relationship of wealth to morals and justice, the basic 
logi- of the theory of comparative advantage does not depend on any of those insights. A 
caL~try can gain in wealth from liberalizing its import regime, regardless of any legal 
cor —nitment by its trading partner to liberalize its own importrules reciprocally, or even not 
to restrict imports further. 

tehen we turn to the regime of international trade law, as it has emerged in the post- 
Secend World War era, we find an intellectual or conceptual foundation that, to be sure, 
asszmes and assimilates the classic insights about the gains to wealth and welfare from free 
trade but is fundamentally concerned with the interdependency of different states’ trade and 
other economic policies—i.e., managing or constraining the external costs that states im- 
pose on other states by virtue of their policies.? A paramount goal is the avoidance of a pro- 
teczonist summum malum—the situation where domestic social or economic pressures lead 
sorte states to increase or reinstate barriers to trade, thus triggering a competitive reaction in 


“P-ofessor of Law, University of Michigan. Far beyond anything that can be adequately acknowledged by 
citans, this essay is derived from ideas, provocations, and conversations with Sara Dillon, Jeffrey Dunoff, Robert 
Hud=, David Kennedy, Duncan Kennedy, Petros Mavroidis, Kalypso Nicolaidis, and Joseph Weiler. I presented 
an eeclier version of this paper at the International Law Workshop, University of Chicago Law School (Nov. 2001), 
and aso benefited from the comments of the participants. 

1 OUGLAS A. IRWIN, AGAINST THE TIDE: AN INTELLECTUAL HISTORY OF FREE TRADE (1996); MICHAEL J. TREB- 
ILCOZK & ROBERT HOWSE, THE REGULATION OF INTERNATIONAL TRADE, ch. 1 (2d ed. 1999). 

? Por an expression of this conceptual foundation in the language of contemporary economics, see KYLE 
BAC*ELL & ROBERT W. STAIGER, GATT-THINK 16 (Nat'l Bureau of Econ. Research, Discussion Paper No. 8005, 
2002. 


94 


2002] SYMPOSIUM: THE BOUNDARIES OF THE WTO 95 


kind by other states, and eventually a “race to the bottom” that is disastrous for the global 
economy.’ This sort of behavior was widely perceived by the founders of the Bretton Woods 
system to have led eventually to perilous instability in the interstate system and economic 
catastrophe in the interwar years—which phenomena were seen as having contributed to 
the climate that made fascism, and the Second World War itself, possible. 

The postwar trade and financial order was therefore mainly designed to enable states to 
manage their domestic economies, in a manner consistent with political and social stability 
and justice, without the risk of setting offa protectionist race to the bottom. States obligated 
themselves not to impose quotas or related import restrictions, of the sort strongly associ- 
ated with the race to the bottom of the interwar years. On the other hand, they were not 
required to eliminate or reduce their import tariffs. The legal structure of the General Agree- 
ment on Tariffs and Trade (GATT) was designed to facilitate such concessions and make 
them binding, but it did not require them. 

At the same time, the GATT contained a variety of exception or emergency provisions, 
which reflected the recognition that in some cases an individual state might actually need to 
increase trade protection to manage a crisis in an adequate manner; thus, the challenge of 
legal design was fundamentally to ensure that even if one or several states had to renege, 
at least temporarily, on their commitments, this would not trigger a general crisis of con- 
fidence in the system, and consequently a reversion to beggar-thy-neighbor protectionism. 
Adjustment, the management of an internal economic crisis in a manner that would be 
politically and socially sustainable domestically, but also not threatening to the integrity of 
the international legal order, was facilitated as well by the other Bretton Woods institutions, 
the International Monetary Fund (IMF) and the World Bank. A global financial order based 
upon managed or supervised exchange rates and exchange rate adjustments, and emer- 
gency liquidity assistance from the IMF, would provide means of working out macroeco- 
nomic instability that would neither threaten liberal trade, nor on the other hand lead to 
beggar-thy-neighbor macropolicies or currency devaluations.* 

This is the first and original sense in which the postwar trading order addressed itself in 
its very conception and structure to “trade and . . .”— the system sought to structure the way 
domestic pressures would be addressed through trade and nontrade alternative measures. 
A key assumption or expectation was this: one should be able to protect domestic social and 
political stability, using means that avoid exporting domestic social economic difficulties and 
threatening global stability—in other words, to avoid destructive forms of interdependent be- 
havior. This can be seen not only in how the GATT within the Bretton Woods framework 
constrained protectionist trade responses to economic pressures and enabled other, nontrade 
responses (managed macroeconomic adjustment), butalso in how the system enabled some 
(carefully circumscribed) trade responses (safeguards, etc.), managing or hedging the risk that 
those responses would trigger generalized, competitive recourse to protectionism. 

The second sense in which the system was designed or structured to deal with “trade 
and...” goes to the core dilemma or puzzle of rules-based negotiated trade liberalization. 
Such liberalization entails selecting a set of trade barriers or restrictions and legally prohib- 
iting or disciplining them. However, there will always be a rather huge number of possible 
nontrade or not explicitly trade-based policies that individual member states can implement, 
which will undermine the value of the negotiated legal disciplines to their trading partners. 
These policies can take on the aspect of legitimate regulation for noncommercial public 
purposes. At the same time, they may have the effect of restricting market access, similarly 
to the explicit trade barriers that member states have legally bound themselves to constrain 


3 See the seminal article by Jeffrey Dunoff, from which I have learned much, The Death of the Trade Regime, 10 
Eur. J. INTL L. 733 (1999). 

4 See generally, for a careful and balanced account of the evolution of these arrangements, ROBERT GILPIN, 
GLOBAL POLITICAL ECONOMY: UNDERSTANDING THE INTERNATIONAL ECONOMIC ORDER, chs. 9-10 (2001). 
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or remove. Let us say I bind myself not to increase tariffs on steel beyond 15 percent ad valo- 
rem What happens now, if by legislation I turn the steel industry into a domestic monopoly? 
Or if] set a regulatory standard that foreign competitors in the industry are unlikely to be 
ab-e ~o meet, or that it will cost them much more than the domestic industry to meet? Or 
if I s_bsidize domestic production of steel? Which of these is a legitimate and acceptable 
doxestic policy, and which is “cheating” or reneging on my trade liberalization commitments 
in a ay that is apt to undermine confidence in the system, if undertaken widely enough? 

TEere is no natural or self-evident baseline or rule that can solve this basic dilemma.’ Individual 
member states’ perceptions of what policies fall on one side of the line and what on the other 
are ging to vary depending on ideology, regulatory traditions, and so forth, all of which 
ge-eate intuitions about whether someone’s regulatory behavior looks like “normal” public 
policz or, rather, like something that might only be done in the circumstances for protec- 
tion=t reasons.® Of course, several simple “bright line” solutions might be possible. One is 
sirry to say: when you sign an agreement that disciplines certain kinds of measures, you 
take she other public policies of the signatories as you find them and accept the risk that those 
po-ices might be changed, charging a premium as it were to bear such risks, the premium 
benz, for example, higher levels of concessions from others. Another perfectly logical solution 
is to ppen for negotiation all public policies that might undermine trade concessions, and to 
enact specific disciplines on those policies so that enough member states are sufficiently 
confident that they will not end up undermining the disciplines on trade barriers or restric- 
tion: In fact, some see the WTO today as headed exactly in that direction, whether they fear 
or welcome the implication of the WTO’s becoming a kind of world state en herbe. 


II. TOWARD “EMBEDDED LIBERALISM” 


The original postwar solution to the dilemma, as reflected in the GATT, did not adopt 
eite of these solutions but, rather, could be described as complex, multifaceted, and messy. 
Ye= thin a couple of decades this approach would take a more coherent shape, in the under- 
stam=ing of the principal players of the system, as what John Ruggie calls the “embedded 
liberalism” bargain.’ This bargain, or agreed understanding, would allow, for some period 
of time, the “trade and . . .” challenge, in its full profundity and insolubility, to disappear 
frem: view, or largely disappear from view—in other words, the problem became one that 
appeared manageable, mainly by technocrats and experts, within the system. 

Wat were the main elements of the messy, multifaceted legal solution that led Keynes to 
call me lawyers the poets of Bretton Woods?’ 

Oze of these elements of the postwar solution that would not fall into place, except to some 
ex-eut in the case of finance, was global governance, the creation of institutions that would 
detemine at the global level the appropriate parameters of domestic regulation, especially 
in areas that appeared to the founders to be closely linked to trade—exchange rate policy, 
competition policy, and labor practices. Although, as Anne-Marie Slaughter has pointed out, 
the architects of these would-be institutions of global governance envisaged them as a kind 
of p-ajection globally of the U.S. New Deal regulatory state, sovereignty concerns in the 


Taniel K. Tarullo, Beyond Normalcy in the Regulation of International Trade, 100 HARV. L.REV. 547 (1987); Daniel 
K. Taaullo, Logic, Myth and the International Economic Order, 26 HARV. INT'L L.J. 533 (1985). 

€ S= Robert E, Hudec, GATT Constraints on National Regulation: Requiem fer an “Aims and Effects” Test, 32 INT'L 
Lavy. #23 (1998). 

“Joon G. RUGGIE, Embedded Liberalism and the Postwar Economic Regimes, in CONSTRUCTING THE WORLD POLITY: 
ESSAYE ON INTERNATIONAL INSTITUTIONALIZATION 62 (1998). 

© S= Anne-Marie Slaughter, Regulating the World: Multilateralism, International Law, and the Projection. of the New 
Decl Zgulatory State, in THE WORLD TRADING SYSTEM: CRITICAL PERSPECTIVES ON THE WORLD ECONOMY 50 (Robert 
Haw ed., 1988), reprinted in JOHN GERARD RUGGIE, MULTILATERALISM MATTERS 125 (1993). 
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United States itself foiled the most ambitious versions of the enterprise, especially the pro- 
posed governance mechanism for trade, the International Trade Organization. 

Another dimension of the solution, to be found in the 1947 GATT, was a “non-violation 
nullification and impairment” clause, which allowed a claim for compensation where, even 
though it does not violate a specific provision of the GATT, a member state engages in other 
actions that undermine the value of negotiated concessions under the GATT (Art. XXIII). 
As drafted, this clause reads like a general right of compensation for policy change, where 
the value of negotiated concessions is affected. However, it would come to be interpreted 
much more narrowly than that. 

A further dimension was the adoption ofa nondiscrimination norm to distinguish accept- 
able from unacceptable nontrade domestic policies (national treatment). The nondiscrim- 
ination norm arguably provided (and indeed still provides) a highly useful default rule, a tenta- 
tive sorting of domestic policies. The notion of “discrimination” against trading partners 
seems closely linked to the very idea of protectionism, though in some cases one may dis- 
criminate for nonprotectionist reasons, which is why at least as a preliminary sorting or 
sifting mechanism, the nondiscrimination norm has a certain durability and putative legit- 
imacy. It is consistent with a wide scope for regulatory diversity and allows discipline of “cheat- 
ing,” while minimizing the need for interference with the substance of domestic regulatory 
choices.” 

At the same time, recognizing that the nondiscrimination norm may not in all cases be an 
adequate dividing line between “legitimate” public policies and “cheating” on trade liber- 
alization commitments, the GATT text provides explicit exceptions for policies that may even 
entail elements of discrimination, provided that they are justified in terms of certain non- 
protectionist goals and that their application does not entail unjustified or arbitrary discrim- 
ination (Art. XX). Conversely, certain other provisions of the GATT reflect a recognition 
that, without certain additional disciplines, there may be forms of embedded or structural 
protectionism that elude the straightforward application of the national treatment obligation. 

Finally, some kinds of domestic policies received explicit, but ambiguous, treatment under 
the GATT—subsidies were recognized as potentially (and illegitimately) trade distorting but 
also as not in principle illegal or illegitimate. In response to this studied ambiguity, the 
GATT explicitly permitted, under certain constraints, self-help in the form of countervailing 
duties. Second, the GATT did not require that the member states constrain private restric- 
tive business practices, but “dumping” (an admittedly crude surrogate for some such practices, 
in particular predatory pricing) was disapproved and the selfhelp of antidumping duties, 
again under certain constraints, was made the accepted remedy. 

How did such a messy and complex approach to “trade and ...” prove operable, especially 
since the global governance elements in the approach never really got off the ground? 

This was the miracle of “embedded liberalism”—trade liberalization was embedded within 
a politicalcommitment, broadly shared among the major players in the trading system of that 
era, to the progressive, interventionist welfare state; in other words, to a particular political 
and social vision, including at the same time respect for diverse ways of implementing this 
vision—with greater use of microeconomic intervention, such as indicative planning, and 
public enterprise in Europe and Japan, while tax-and-transfer approaches were more typical of 
North America, and certainly the United States.” Following an insight of Kalypso Nicolaidis, 
one could even say that it was the trust that emerged from this basically shared vision that 
produced acceptance of the differences in approach to the mixed economy and welfare 
state as between the United States, Europe, and Japan. The success or at least viability of the 
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embedded liberalism bargain is reflected in the fact that high social spending and openness 
to t-=de have traditionally been positively correlated.” 


TII. FORGETFULNESS OF THE POLITICAL AND PROFESSIONALIZATION OF TRADE LAW 
AND POLICY 


Tt = very success of the embedded liberalism bargain, along with other phenomena, led to 
forg=tfulness or amnesia concerning the political foundation of the postwar trading regime, 
its Caaracter as a specific and contingent bargain about the interaction between freer trade 
and me welfare state. As the high politics of international relations increasingly focused, with 
the Cold War, on matters of international security and the East-West conflict, the admin- 
istrazon and incremental development of the trade system was increasingly entrusted to a 
spealized policy elite insulated from, and not particularly interested in, the larger political 
and social conflicts of the age. This group included some officials employed in the GATT/ 
WwTZ Secretariat (of whom there were very few in comparison to any other international or- 
ganization of comparable stature); but more important, the larger group of “experts”: former 
or axrent governmental trade officials, GATT-friendly academics who often sat on GATT/ 
WTE dispute settlement panels and were invited to various conferences and meetings of the 
GATT/WTO; international civil servants in other organizations (particularly the World Bank, 
the Crganisation for Economic Co-operation and Development, and the IMF) preoccupied 
witk: -rade matters; and a few private attorneys, consultants, and former politicians.” 

Tr s new trade policy elite developed professional working procedures and norms within 
the &ATT, organized the agenda for negotiations, and—with very little to go on from the 
trez text itself—created and sustained an effective arbitral mechanism for dispute settle- 
mena. As persons with the bent of managers and technical specialists, they tended to under- 
stard the trade system in terms of the policy science of economics, not a grand normative po- 
litic=_ vision. A sense of pride developed that an international regime was being evolved that 
stocd above the “madhouse” of politics (if one can borrow Pascal’s image), a regime grounded 
in the insights of economic “science,” and not vulnerable to the open-ended normative con- 
tro\e-sies and conflicts that plagued most international instituticns and regimes, most notably, 
for _—stance, the United Nations."* This is all well described by Joseph Weiler: 


® Tani Rodrik, Globalisation and Labour, or: If Globalisation is a Bowl of Cherries, Why Are There So Many Glum Faces at 
the Teile? in MARKET INTEGRATION, REGIONALISM AND THE GLOBAL ECONOMY 117, 141-43 (Richard E. Baldwin et 
al. eds, 1999). 

13 Obviously, the description of the insider network is stylized—it abstracts from real differences of national 
inte»ert or personal outlook among the members—and one should not overestimate the homogeneity of this 
group (indeed, later on in this essay, I shall discuss some of the quite divergent responses of different elements 
with athe insider network to the legitimacy challenges facing the WTO). It must especially be stressed that there 
is om~limited overlap between the insider network and the officials within the WTO Secretariat; many of the latter 
are rx real “insiders,” while, as noted, many of the “insiders” have never held any official position in the GATT 
or tke WTO. Nor am I suggesting something like a conspiracy. What I am describing here and in the rest of this 
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hich behavior is acted out, but also the epistemes through which political relationships are visualized. I have 
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žer their members, the “proper” construction of social reality. 
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A dominant feature of the GATT was its self-referential and even communitarian 
ethos explicable in constructivist terms. The GATT successfully managed a relative 
insulation from the “outside” world of international relations and established among its 
practitioners a closely knit environment revolving round a certain set of shared normative 
values (of free trade) and shared institutional (and personal) ambitions situated in a 
matrix of long-term firstname contacts and friendly personal relationships. GATT 
operatives became a classical “network”. . . . Within this ethos there was an institutional 
goal to prevent trade disputes from spilling over or, indeed, spilling out into the wider 
circles of international relations: a trade dispute was an “internal” affair which had, as far 
as possible, to be resolved (“settled”) as quickly and smoothly as possible within the 
organization.” 


At the hands of this trade policy elite, “embedded liberalism” came to be recast as econom- 
ics, and economics became ideology, the ideology of free trade. The central notion that governed 
the conception of the relationship of trade policy to domestic policy generally was that 
wherever trade barriers such as tariffs had direct price-distorting effects in the market of the 
importing country, removal of those barriers enhanced aggregate domestic welfare in that 
the total gains to consumers could be shown always to exceed the total losses to producers/ 
workers.” Put in this crude way, the case for trade liberalization appeared to be totally 
indifferent to any notion of a just distribution of benefits and burdens from the removal of 
trade restrictions. But from the perspective of a liberal democratic understanding of justice, 
of course, there may be good reasons of principle and/or policy to place a higher value on the 
avoidance of catastrophic losses to a small vulnerable group (for example, textile workers 
in Quebec) than on gains dispersed among millions of consumers (slightly lower prices for 
shirts and blouses). 

How then, was the insider network able to turn a blind eye to these issues of distributive 
justice? Above all, chrough the notion that gains to the winners should allow us to fully com- 
pensate the losers from removal of trade restrictions, while still netting an aggregate welfare 
gain. According to this conception, based on what is known in the economics and related 
literatures as Kaldor-Hicks efficiency, in the end no one need be worse off as a result of 
trade liberalization. What was presumed, or taken for granted here, was the existence of a 
regulatory and social welfare state to take care of the interests of the losers (however legit- 
imate) through the use of nontrade policy instruments (worker retraining, etc.) that are less 
costly to domestic welfare than trade restrictions. 

If we can thus imagine that many will benefit, and no one has to lose (assuming appro- 
priate “compensation”), from a policy move, then the question of its effect on just deserts 
or a just allocation of goods might seem to disappear. Who could fairly complain about 
having been made better off? The belief that the removal of trade restrictions is Kaldor- 
Hicks efficient cannot be reduced to just blind ideological faith—in many situations the 
empirical evidence suggests that one could and should replace trade restrictions with other 
policy instruments, and make everyone better off. Thus, in earlier work, my coauthors and 
I, estimating from various empirical studies the cost to consumers per job saved from trade 
protection, argued that far lower cost policy instruments than trade protection could be 
deployed to address the effects on workers of loss of comparative advantage in certain 


5 Joseph Weiler, The Rule of Lawyers and the Ethos of Diplomats: Reflections on the Internal and External Legitimacy of 
Dispute Settlement, in EFFICIENCY, EQUITY, AND LEGITIMACY: THE MULTILATERAL TRADING SYSTEM AT THE MILLENNIUM 
334, 336-37 (Roger B. Porter, Pierre Sauvé, Arvind Subramanian, & Americo Beviglia Zampetti eds., 2001) (citation 
omitted). 
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indtetries.’* However, as we discussed in that study, these kinds of conclusions depend upon 
cern assumptions about the nature of welfare losses from employment dislocation. One 
assumption is that the loss of old jobs can be adequately (or more than adequately) compen- 
satec. by new jobs, or by cash. Nevertheless, alternative, non-trade-restricting policies may 
allos workers to find jobs elsewhere in the economy but would not compensate for the 
welf-e losses from having to leave the community in which one has lived and worked for 
muc” of one’s life. Early retirement, even at full salary, might be less costly than continued 
trace protection but would not compensate workers for losing the sense of value and dig- 
nity.and perhaps solidarity and community, that comes from productive labor. 

Fially, even if we believe that, with appropriate policy shifts, no one is worse off in abso- 
lute =rms, the relative gains and losses that different groups in society experience may be 
relei=nt to social legitimacy: if the gap between rich and poor widens, even if the poor are no 
worse off in absolute terms of wealth, the mere presence of this greater inequality may of- 
fend -elevant social values, as well as carry quite concrete implications—for instance, erod- 
ing te social solidarity between classes necessary to sustain certain redistributive policies.’ 

Tas, the notion that a more effective policy instrument than trade protection is always 
avail=ble to achieve any legitimate public end vastly oversimplifies the problem of politics. 
Thismotion tended to convert the political vision of embedded liberalism—dependent upon 
a pe-icular value-laden idea of the liberal democratic, progressive, redistributive social 
welf=-e state—into an apparently timeless truth or dogma, valid across regimes, and more or 
less izlid regardless of changed or changing economic and social circumstances, or changing 
publ- values.” One simply assumed a certain toolbox of effective nontrade policy instru- 
mens, and the stability and viability of the social bargains within states as well, or at least the 
stabi -ty of institutions that construct and reconstruct such social bargains. Keynes had known 
bette-—for him, the prescription of free or freer trade was contingent and contextual, and 
migt- well have to yield to the demands of justice in given social and economic circum- 
starsc2s."' That is, there could be circumstances where trade liberalization would have the 
unaspidable effect of making some group, or some range of individuals, worse off in a 
man-er significant from the perspective of justice. 

Ir its confidence in the prescription of free trade as a timeless truth, the network iden- 
tifiecspecial interest groups as the evil force that explained all, or almost all, deviations from 
the Early rational policy prescription to use nontrade instruments for achieving public pol- 
icy gzals. How fortunate, then, that there was an enlightened elite, operating largely above 
polizzs, through secretive or low-profile processes of diplomacy and elite bargaining, to coun- 
teract the influence of the special interests. Indeed, the “public choice” explanation of protec- 
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tion purported to show why trade liberalization required a bargain that further masked or 
concealed the essential nature of the real postwar bargain. A bargain, a legally binding deal, 
would allow one to enlist against the evil protectionist interest groups other (export- 
oriented) interest groups that benefit from the reciprocal market access granted by other 
countries; it would also allow politicians, in the manner of Ulysses, to tie themselves to the 
mast, and avoid the calls of the protectionist Sirens. Thus, reciprocal, negotiated trade rules 
were not about the grand normative political vision of “embedded liberalism” but, rather, 
about the management, or containment, of vulgar (domestic) interest group politics. 


IV. THE RETURN OF THE POLITICAL (WITH A VENGEANCE) 


It was not until the 1970s that the embedded liberalism bargain came under sustained stress. 
The collapse of the gold standard and with it the structure for managed macroeconomic 
adjustment foreseen by the Bretton Woods system, combined with the recession of the 1970s 
and the mounting intellectual and practical (stagflation) challenges to the Keynsian consen- 
sus, led to increasing emphasis on microeconomic interventions of various sorts for adjust- 
ment purposes, as well as to new kinds of trade restrictions—‘“voluntary” export restraints 
negotiated under threat of unilateral action—of dubious legality under the GATT.” For 
various reasons, the safety valves for adjustment written explicitly into the GATT did not prove 
to have the appropriate kind of flexibility to deal with the political economy of adjustment 
‘in the 1970s.” l 

As for the domestic microeconomic interventions, especially subsidies but other forms of 
industrial policy as well, these challenged the stability of the nondiscrimination norm as a 
means of distinguishing “normal” legitimate domestic policies from “cheating” on the trade 
liberalization bargain. Differences in approach to the mixed economy were to be tolerated 
under the embedded liberalism bargain, but under the economic pressures of the 1970s it 
was easy to view activist industrial policies as a beggar-thy-neighbor approach to declining 
industries or declining demand (steel, for instance); that is, as protectionist cheating on the 
basic bargain. Domestic technical regulations gave rise to claims that even facially neutral 
regulatory requirements constituted disguised protectionism, with regulations creating ob- 
stacles to trade by forcing foreign producers to adapt to distinctive requirements of the im- 
porting country not obviously justified by nonprotectionist regulatory objectives. By the end 
of the 1970s, it thus became evident that the postwar multilateral trade liberalization needed 
some fine-tuning so as to sustain the embedded liberalism bargain under changed economic 
and political circumstances. Then came the economic conservative revolution (exemplified 
by Thatcher and Reagan at the level of political leadership), and with it a radically different 
outlook on the problems that ailed the multilateral trading system, and their solution. 

The problem was, at least for the United States, no longer framed in terms of the ade- 
quacy of the scope for adjustment under the existing rules of the game. In fact, the norma- 
tive basis for interventionist adjustment policies was put in question by the moral laissez-faire 
outlook of the ascendant economic neo-Right, aided and abetted by public choice accounts 
of interventionism as the payment of rents to concentrated, entrenched constituencies. It 
was natural, then, in defining the U.S. interest in rewriting the rules of the game for 
multilateral trade, to focus on interventionist or otherwise “inappropriate” domestic policies 
in other countries as barriers to market access for the United States in areas in which it had 
a competitive disadvantage. 

The multilateral rules of the game had enabled Germany and Japan, America’s wartime 
enemies, to compete successfully in the U.S. market for industrial products; they had also en- 
abled the newly industrializing developing countries to compete successfully in highly labor- 
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intensive industries such as textiles. On the other hand, many barriers worldwide hampered 
America in exploiting its apparent contemporary comparative advantage in knowledge- 
inter.sive industries and services. In some, intellectual property was largely unprotected; in 
mest, competition in network services, such as in telecommunications and finance, was se- 
verek, restricted or limited, while many others still imposed byzantine and archaic regulatory 
reqwirements on products, both imported and domestic. In many cases, a business presence 
in the other country was necessary for the full exploitation of comparative advantage, and 
here American firms faced severe foreign investment restrictions. 

T-5 new agenda, of course, was to become the core of the Uruguay Round agreements, 
whic established the World Trade Organization. Eventually, it would prove to be the great- 
est threat so far to the sustainability of embedded liberalism. In contrast to the traditional 
GACT rules constraining tariffs, quotas, and discriminatory domestic regulations, the new 
WT9 rules, while clearly enhancing market access, had much more ambiguous welfare effects, 
bork: domestic and global. These rules could not be justified through the idea of Kaldor- 
Hicss efficiency—there is no particular reason to believe on the basis of economics that 
increasing intellectual property protection will increase aggregate domestic welfare. Some 
courtries gain from increased patent protection and some lose; aggregate welfare may in- 
creese or decrease.” And the issue of who gains and who loses within a given society rears its 
hea= and cannot be avoided or suppressed by any idea tractable to technocratic manage- 
mer: of the trading system. 

A-the same time, as the framework for management of the system by insiders was being 
chakenged, as it were, from the economic Right, it was also being challenged by the Left. 
One of these challenges came near the end of the GATT era, at the beginning of the 1990s, 
frorz zhe need for the dispute settlement authorities to examine, against the nondiscrimina- 
tion zorm crucial to embedded liberalism, certain kinds of measures that did not fit within 
the rormal postwar model of domestic policy interventionism, yet did not clearly resemble 
olc-zyle protectionism, either. Thus, in the Tuna/Dolphin dispute, two GATT panels were 
faced with deciding the legality under the GATT ofa U.S. trade embargo against tuna fished 
in a manner that killed dolphins at high rates.” On the one hand, because they extended 
a domestic scheme to imports, the measures in question arguably did not constitute discrim- 
inatizn against imports; also, there was no textual basis in Article XX, the exceptions provi- 
sion =f the GATT, that provided a territorial or jurisdictional limitation on the policies or 
rationales for intervention that could be justified under the individual heads of that article, 
such as conservation of exhaustible natural resources. On the other hand, the scope for 
do-u=stic policy intervention that attached to the postwar embedded liberalism model did 
not recessarily, on the available evidence, either explicitly exclude or encompass actions of 
this xature, aimed at influencing behavior, or at least addressing various noncommercial 
consequences of behavior, outside the boundaries of the intervening state. 

Ir fact, sorting out how to deal with such measures within the existing framework, while pre- 
servicg the centrality and coherence of the nondiscrimination norm, is not an insuperable 
intelectual challenge, as became evident with the Shrimp/Turtlecase.”° There, the WTO Ap- 
pell=te Body accepted the view that such measures could be justified under Article XX of 
the SATT, subject to the conditions of the chapeau of Article XX, in particular that they not 
be zplied in such a way as to constitute arbitrary or unjustified discrimination. But the 
GAT panels were not up to it, and instead read into the GATT various kinds of limitations 


*4 Se Alan V. Deardorff, Should Patent Protection Be Extended to All Developing Countries? in 4 THE WORLD TRADING 
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on such measures that would exclude them entirely from the legitimate scope for domestic 
policy intervention. The panels might have thought that they were merely preserving as best 
they could the implicit parameters of the postwar embedded liberalism bargain. But because 
of the lack of textual foundation for the rulings, and the apparent flouting of the explicit 
hierarchy of norms in Article XX (which allows even explicitly discriminatory policies for 
conservation purposes), the panels were understood to be making a choice that trade liber- 
alization should trump environmental values. To many people around the world, the panels 
had blown up exactly what they had been trying to preserve—the notion of trade liberal- 
ization as consistent with deep regulatory diversity, accommodating a full range of noneco- 
nomic public values. 

A further set of developments was simultaneously putting pressure on the embedded liber- 
alism bargain. In the wake of the debt crisis, a range of developing countries ended up re- 
moving or modifying restrictions on foreign investment and various other domestic policies 
that were disincentives to the attraction of foreign capital, either because they were en- 
couraged to do so by the IMF (the “Washington consensus”) or because, with access to debt 
markets now limited, equity investment from abroad seemed to be the only plausible re- 
maining means of financing economic growth. This led to fears of “social dumping” in the 
developed world that would eventually cause a race to the bottom: developed countries would 
not be able to sustain high environmental and labor standards, or rates of taxation needed 
to finance the redistributive policies of the welfare state, if they had to compete with these 
poorer countries for the location of capital investment. However contested its empirical 
foundations might be, the race to the bottom gave a new, nonprotectionist normative foun- 
dation to traditional “level playing field” concerns about “fair trade,” and, indeed, one con- 
sistent with the normative basis of the embedded liberalism bargain itself: first of all, because 
it put in question the sustainability of the very sort of legitimate policy interventionism that 
was the “domestic” side of the embedded liberalism bargain; and second, because the “race 
to the bottom” conjured up images of the kind of beggar-thy-neighbor competition that the 
“international” side of the embedded liberalism bargain was aimed at constraining. After all, 
as noted above, trade law in its original postwar form was not about comparative advantage 
as such, but about constraining destructive interdependence—of which a race to the bottom 
is one form. 

Just as the insider network could not easily justify or explain includingintellectual property 
standards within the multilateral trading regime, or even disciplines on nondiscriminatory 
food safety and technical regulations, on the basis of the simple conception of Kaldor-Hicks 
efficiency, they could not easily justify, on the basis of this economic vision, excludingin prin- 
ciple or a priori, as it were, trade measures to protect the global environment or to address 
labor rights abuses. Howard Chang, in the case of the environment,” and Michael Trebilcock 
and I, in the case of both environmental and labor rights,” demonstrated how nondiscrim- 
inatory trade measures for these purposes have ambiguous welfare effects, which might well 
be positive in some scenarios. Chang showed how sticks might be more effective than carrots 
in leading to an optimal internalization of transboundary environmental spillovers or 
externalities. For one thing, as Chang argued, carrots might induce higher levels of the 
offending activity (or threat thereof) as a rational response to the prospect of being com- 
pensated for not engaging in the activity. Trebilcock and I attempted to categorize possible 
gains and losses to different interests from both environmental and labor rights-based trade 
measures. Once one accepts that welfare gains may result from inducing higher levels of 
environmental and labor rights performance in a range of circumstances, there is no way 


? Howard F. Chang, An Economic Analysis of Trade Measures to Protect the Global Environment, 83 GEO. LJ. 2131 
(1995). 

2 Robert Howse & Michael J. Trebilcock, The Free Trade—Fair Trade Debate: Trade, Labor and the Environment, in 
ECONOMIC DIMENSIONS IN INTERNATIONAL LAW 186 (Alan O. Sykes & Jagdeep S. Bhandari eds., 1995). 
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of Ceiermining in the abstract, i.e., by conceptual economic analysis, whether the welfare 
loss from trade action are likely to outweigh the gains. It is a matter for case-by-case 
judgment. Significantly, while the work of Chang and mine with Trebilcock was widely read 
and ted, no insider trade economist ever publicly challenged its basic conclusions that no 
rob_zt economic welfare case can be made against trade measures for environmental or 
labo= rights purposes. 

Tt- case of the insiders started to appear to come down to the intuition that, since their 
owr. Heas about normal government regulation excluded the notion of protecting dolphins 
or feign workers, what must be driving such policies was protectionism, more or less hid- 
den. That is, what ultimately backed their position was not, as it turned out, state-of-the-art 
ecozomics, but highly contingent and contestable social and political notions. Finally, the 
insicers had resort to arguments about cultural imperialism, “unfair” distributive effects on 
dev=ioping countries, and fear mongering thatif one refused to stick to their intuitive under- 
star ding of what was inside and outside the system, it might collapse in a cornucopia of 
procactionist measures on environmental or moral pretexts—“aprés nous le déluge.” 

Bs resorting to such arguments, the insiders, the network, all but threw away, as it were, 
ther own crown and scepter; for these are the kind of arguments that belong to political 
det=z-e and struggle, not technocratic management; no longer could one plausibly apply ex- 
pres=ons like “system friction” and “interface” to the issues in question, whose imaging sug- 
geste] that what was required were technical, engineering solutions. And as for the claim 
abaw the danger of system collapse, it constituted an admission that the system rests on an 
essentially contingent, and in some measure arbitrary, dividing line between what is accept- 
abie=nd unacceptable in the way of domestic regulation—arbitrary and artificial, that is, when 
detached from a relevant, legitimate conception of politics such as embedded liberalism had 
prox=led. Thus, those with a different intuition about the dividing line could simply say: we 
wart the line drawn here, not there, to which the insiders could summon no good response 
basez upon the authority of expertise, having admitted that the dividing line is preeminently 
a juzczment call about where a sustainable, legitimate dividing line might be drawn. 

Same insiders tried to avoid this predicament by “re-embedding” their normative ideal of 
free trade within the Washington consensus. In other words, they moved from free trade as 
an economic ideology to free trade as embedded in a broader liberal economic ideology. 
Traz= liberalization became part of a general set of prescriptions for growth and prosperity, 
at o- ds to a large extent with the progressive welfare state vision of the embedded liberalism ` 
barz=in. On the basis of the Washington consensus, bringing intellectual property into the 
WIC and keeping labor and the environment out (meaning not only not dealing with these 
clai but making unilateral responses to them illegal) could be explained. For this is a vision 
tha- inks protection of property rights to growth and innovation, and views environmental 
anc —uman rights as luxury goods, a kind of gratification to be postponed until unrestrained 
ind_strial or postindustrial capitalism produces high real incomes.” But, even before the 
Asiz- crisis, the Washington consensus became visible as merely an ideology, imposed on de- 
veleaing countries by the IMF and bitterly contested in political struggle everywhere, whose 
ind~dual prescriptions often failed on their own narrow terms to produce success, and were, 
in short order, fundamentally challenged by responsible mainstream economists.” Dani 
Red-ik makes the essential point: “There is no single mapping between a well-functioning 
maræt and the form of non-market institutions required to sustain it. This finds reflection 
in tze wide variety of regulatory, stabilizing, and legitimizing institutions that we observe in 
today’s advanced industrial societies.” In the case of developing countries, prior to the Asian 


* nd see the powerful critique of this view by AMARTYA KUMAR SEN, DEVELOPMENT AS FREEDOM (1999). 

= Pani Rodrik, The Global Governance of Trade as if Development Really Mattered, paper prepared for the 
United Nations Development Programme (Apr. 2001) (on file with author). 
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crisis at least, the insider network constructed a story of “export-led growth’—the remark- 
able economic success of the Asian tigers could be attributed to openness in trade policy, 
as opposed to the traditional “import-substitution”-based dirigiste development policies. How- 
ever, it turned out that a range of interventionist government policy instruments may well 
have been crucial to the success of at least some of the Asian tigers, including, among oth- 
ers, targeted subsidies and incentives not really compatible with the insider vision of “undis- 
torted” liberal trade.*” 

Another route taken by some insiders was to recast the trading system as “constitutional” 
in nature—as higher /aw, not simply dependent on economic science but on juridical and 
even moral grundnormen. The strongest proponent of this approach is Ernst-Ulrich 
Petersmann, who astutely perceived the limits of economic policy science in legitimating the 
trading system long before others were forced to open their eyes. Petersmann sought to 
justify free trade in terms of a Kantian notion of dutonomy, as part of the core of liberty, or 
human rights. With the juridification of dispute settlement in the creation of the 
WTO—now panel reports were adopted with automaticity, the positive consensus rule 
having been replaced by a negative consensus rule, and there was an appeals tribunal as 
well—this view seemed intuitively plausible. Also, one could be inspired by the trajectory of 
the European Union, where the European Court of Justice apparently had a crucial role in 
transforming a bargain or contract about economic mobility into a constitutional 
arrangement for economic (and to some extent political) integration: A more modest, or 
more cagey, version of the constitutional thesis was propounded by those such as Thomas 
Cottier, who had little use for Kantian arguments about autonomy but were very attracted 
to the notion that, having lost the crown and scepter of policy science, the insiders might 
now don the even more majestic robes of Hütter der Verfassung. The idea here was that the 
WTO was inevitably becoming the kind of institution that required a balancing of trade and 
nontrade values, especially in adjudication. This could be undertaken with legitimacy 
because within the constitutional order of the WTO there were certain “fundamental 
principles,” developed to be sure by the insiders with their expert sense of what the system 
as a juridical system required, that permitted such balancing in individual cases. 

With Nicolaidis, I have responded at length elsewhere to the constitutionalist view of the 
WTO.* Here, it suffices to make two points as to why this approach is inadequate to counter 
the return to the political and to maintain the WTO as a “system” above politics. First, if free 
trade is recast in terms of “rights,” it must obviously be integrated or balanced somehow with 
other human rights, explicitly entrenched in international legal instruments (something that 
Petersmann has willingly and explicitly admitted). Yet since these other rights are not sub- 
stantively focused on trade, it is very unclear why the trading system itself or, more specif- 
ically, its juridical organs have the legitimacy to strike the balance (as opposed to the UN 
organs primarily seized of human rights questions), or indeed why it should not in the first 
instance be struck by democratic decision making within each polity. Thus, a line of argu- 
ment that seeks to prevent the collapse of the trading system into politics really ends up 
collapsing it into the complexly, but unmistakably political realm of human rights discourse. 
There may be a constitutional element, but it is largely external to the trading system, i.e., 
it is to be found in the hierarchy of norms in international human rights law generally, as 
evolved in the jurisprudence and practice of the UN committees and other organs, or in the 
domestic constitutional arrangements of liberal democracies. 

Second, with respect to the non-human-rights-based constitutionalist position, it faces a 
similar set of difficulties—if there is a conflict of values, what makes it legitimate to resolve 


32 See GILPIN, supra note 4, ch. 12. 
” Ernst-Ulrich Petersmann, The WTO Constitution and Human Rights, 3 J. INT'L ECON. L. 19 (2000). 
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these within the trading system, according to its fundamental principles? In recent work, 
Cotti=r has shrewdly attempted to finesse this problem, through linking the “fundamental 
prinaples” of the trading system with more general principles of public international law, but 
he cannot disguise the basic move here, which is to convert such notions as “good faith” to 
prinziples that privilege the internal values of the trading system as understood by the in- 
side—network; for instance, an idea of legitimate expectations that favors interpretations of 
trad= treaties made in light of expectations of liberalization, as if “good faith” would not 
equa_y apply to the expectations of those seeking to rely on treaty provisions delimiting, or 
providing bounded exceptions, to liberalization commitments.” 

Fivally, and with significant consequences, some of the insider network had resort to legal 
posi=ism as a strategy for at least defending the current rules and institutions against their 
critics. The WTO has no power independent of the rules agreed to by consensus of the mem- 
ber states; that agreement is based on domestic political procedures that have the legitimacy 
prescribed by domestic constitutional arrangements. The implication of this approach is 
that af course, trade is political—but the political dimension cr phase is exhausted within 
eacl polity according to its own internal political system. To quote an expression much fa- 
vorex by John Jackson, “All politics is local.” Once the result is a set of rules approved by 
eacl member according to its internal political system, the problem of legitimacy largely 
disappears, or its political dimension disappears—the insiders are then authorized to take the 
rule3.and, on the basis of their expertise, apply them to the “management” of the trading 
regime. This is not to say that new rules may not be required in the future, which will then 
be subject to the full process of politics within each member country. 

By =abining off the political to the local or domestic, the insider network might aim to avoid 
attemts by new social movements to gain participatory rights at the level of the WTO itself, 
as weil as their attempts to discredit existing rules as “antidemocratic.” In other words, it is 
not_=st that such matters as labor and the environment belong somewhere else—politics 
belcsizs somewhere else. Yet the positivistic move is profoundly self-defeating. By focusing 
attemtion on the actual political processes by which WTO rules have been debated and ac- 
cepted at the level of domestic political institutions, the positivistic move has served to high- 
light the gap between formal and actual consent, a gap that kas historically almost always 
proved to have fateful consequences for the legitimating power of established, traditional 
democratic procedures. 

Th_s, as I have developed at length elsewhere,” there are significant agency costs prob- 
lems 12 the use of representative institutions to determine the consent of the principals, the 
peop, to bargains negotiated by their agents (diplomats, expert negotiators, etc.) with agents 
of other peoples. Agency costs are generated whenever agents themselves have interests that 
dive-=e from those of the principals on whose behalf they are acting. Some of the problems 
in teams of international treaty negotiations are well described by Eyal Benvenisti: a process 
suck zs parliamentary ratification 


<ermits very little public scrutiny of the negotiators’ acts and omissions because rati- 
¿ration does not allow for amendments; thus many alternatives necessarily remain un- 
==plored. Even the domestic debate on ratification often remains clouded because the 
zccess of the public and legislators to information concerning international negotia- 
zns is invariably limited. Little is known about the options offered and discussed, as 
regotiators have little incentive to provide accurate information on their performance 
== the general public.” 


35 we Thomas Cottier & Krista Nadakavukaren Schefer, Good Faith and the Protection of Legitimate Expectations in 
the WEO, in NEW DIRECTIONS ININTERNATIONAL ECONOMIC LAW: ESSAYS IN HONOUR OFJOHN H. JACKSON 47 (Marco 
Bron=ærs & Reinhard Quick eds., 2000). 
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Now some of the obvious answers to these agency costs problems are transparency with 
respect to negotiating proposals; access of nongovernmental organizations (NGOs) to the 
negotiating room at least as observers, so as to monitor agent behavior; and abstention from 
negotiating WTO rules in grandiose rounds where many issues and provisions are linked 
and a take-it-or-leave it package presented to domestic polities. Thus, the effect of raising 
domestic democratic procedures as the basis for the legitimacy of the existing rules is to 
invite consideration of defects in domestic democratic processes that may be remediable, 
at least in part. only by the very kinds of changes concerning transparency and participation 
at the WTO level that the insider network might be seeking to avoid by cabining off the 
political to the domestic level. 

But even deeper difficulties are posed by the positivistic move as a response to the collapse 
of the trading regime into politics. Most democratic processes within WTO member states 
assume that the greatest part of the rules they generate will be reversible, at manageable cost, 
in response to a change in democratic will within that particular polity. Where a greater de- 
gree of irreversibility is desired, as with constitutional change in many systems, higher degrees 
of democratic consent than mere parliamentary approval are often demanded. Now con- 
sider the WTO: to be excused from or modify a WTO rule that the people of a particular pol- 
ity may no longer view as legitimate, that polity will have to obtain the consent of much, if not 
all, of the membership of the WTO or pay the enormous price of withdrawal from the orga- 
nization. In effect, this result can amount to a higher degree of irreversibility than even for 
constitutional amendments. Those with a libertarian orientation, such as Petersmann, wel- 
come such hands tying, pointing out that in a sense the WTO outdoes domestic constitution- 
alism in the hands-tying department. After all, protections of property and contractual rights, 
to the extent embodied in WTO rules, cannot be reversed, except by a radical and poten- 
tially catastrophic move by that particular polity, i.e., without agreement by others. One way 
that some have fudged this situation is by presenting WTO law as requiring that only a 
modest price, acceptance of trade retaliation of limited commercial effect, be paid for non- 
obedience to WTO rules.” But as Jackson and Marco Bronckers, among others, have pointed 
out, such an understanding supposes a departure from the basic conception of state respon- 
sibility in the law of treaties, a departure not explicitly endorsed in any WTO treaty text. 

The problem is not only that democracy implies the ability of a polity to change its heart 
without catastrophic consequences—at least on most matters. There is also the difficulty of 
limited knowledge ex ante of the effects in practice of a given set of rules. This difficulty goes 
to the quality of the original consent itself. Many WTO rules are stated in quite general 
terms, even inviting their characterization bysome commentators as “standards” rather than 
rules.*® How these rules are interpreted and applied ex post may differ very substantially from 
anything predicted in democratic deliberation ex ante, even if one assumes that negotiators 
or other government officials made no effort to disguise or sweeten the real story about the 
kind of impact the rules might have.“ While this is not a new occurrence for ordinary do- 
mestic legislation, in that case addressing the gap between ex ante expectations and ex post 
effects by legislative amendment or even by detailed rule making is quite feasible. Again, in 
the WTO context the only adjustment mechanism possible entails the consent of much, if 
not all, of the membership of the organization. 


% See Alan O. Sykes, The Remedy for Breach of Obligations Under the WTO Dispute Settlement Understanding: Damages 
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In. invoking a positivistic notion of legal rules, the insider network may have been under- 
estimeting the significance of a change between the old GATT system and the WTO legal 
order presupposed in the above analysis. Under the old GATT system, as noted earlier in 
the d.scussion on constitutionalism, dispute panel reports had legal effect only if adopted 
by tree membership and were essentially the product of the insider network itself, operating 
thro..gh the drafting work of the legal secretariat (the “independent” panelists themselves 
rarely conceptualized and drafted rulings). Thus, the insider understanding of the agreed 
meang of treaty provisions, as refracted in the first place through the secretariat and then 
thro zsh the delegates of member states, provided a hedge against the democratic problem 
posec by sharply divergent ex ante and ex post understandings of treaty provisions. Indeed, 
one -f the crucial functions of the insider network was to maintain continuity of 
meamng—with subtle adjustments as times changed—with respect to treaty interpretations. 
This effort shines through in the old GATT panel decisions in their tremendous emphasis 
on n=gotiating history and their supposed understanding of what the drafters “really” had 
in mi-d. 

Mozover, in the pre~Uruguay Round GATT system, through the process of adopting panel 
repocs by positive consensus, there was a diplomatic control on interpretation as well. If the 
losing party found that the ruling was sharply at odds with a domestic understanding of the 
natuc= of a treaty commitment, it could block adoption (consider how much more damage 
woukd have been done to system legitimacy had the Tuna/Dolphin rulings not remained un- 
adored). The automaticity of adoption in the WTO system makes ex post diplomatic adjust- 
men: of interpretations by dispute settlement organs much more difficult—in practice, it 
requ.2s a consensus of the membership in favor of an interpretation at odds with the ruling 
of the panel and/or Appellate Body.“ 

In c2picting the inability of the insider network to generate an adequate response to the 
varicus pressures on embedded liberalism from the 1970s on, I mean neither to criticize it 
in this regard, nor to depict it as the cause of the apparent difficulties of the system today. 
Man” <actors—e.g., that the United States is a declining hegemon increasingly concerned 
with relative gains within the trading system and shifting ideas and ideologies (the rise and 
fall cf the economic conservative Reagan/Thatcher revolution and the Washington con- 
sensw=)—came into play. I mean only to point out that, in presenting challenges to the 
embecded liberalism bargain itself, these pressures simply could not be addressed 
coherently or plausibly within the constitutive horizon of the insider network. Diplomatic and 
techa=-cratic management could not by themselves perform an adequate mediating function 
as bet-veen domestic politics and interstate bargaining on trade liberalization, i.e., the kind 
of rol= they had appeared to play when protected by the relative stability of the embedded 
liberalism bargain and the relative insulation of the trade institutions from global Grosse- 

` polit.= in the Cold War era. I only wonder whether the various modes of resistance to the 
collazse of the trading regime into politics put up by the insider network may in the short 
term ~ave made the evolution of new mediating mechanisms, structures, and ideas more 
difficalt, by reinforcing the divide between insiders and outsiders, and teaching the 
outsiz2rs the habits of extremism and negativism that people learn when they get habit- 
uated zo being (illegitimately) excluded. 


V. How WE LIVE NOW—ALL TRADE IS “TRADE AND...” 


If, then, we have arrived at the point where one can no longer hide the absence of an 
apparently natural or “scientifically” defensible demarcation between what is inside the 
tradizg system, what can legitimately be affected by it, and what not, and what should be 
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disciplined by it and what not, is this predicament not the very abyss that the insider net- 
work has long feared and yet apparently not proved able to forestall? 

The answer, most assuredly, is no. First of all, the original goal of the Bretton Woods sys- 
tem remains widely shared. Perhaps apart from some anarchist fringe groups, no one be- 
lieves that it would be desirable to unleash a protectionist race to the bottom. Constraining 
generalized recourse to protectionism in the presence of economic tension or crisis, whether 
regional or global, remains a widely desired outcome. It is shared by Pascal Lamy, Ralph 
Nader and Laurie Wallach (who want to roll back the WTO to the original GATT but no 
further), Jagdish Bhagwati, almost all the political leaders in the world and, for what it’s 
worth, me. One can remain true to this goal without having to believe in noble lies that 
trade is always advantageous and benign.” And one can embrace the goal while at the same 
time acknowledging that the specific rules in the system are contingent and a matter for 
political bargaining and adjustment, determined neither by economics as policy science nor 
by some kind of “higher law” or grundnorm. 

Second, the Appellate Body of the WTO has shown that one can craft interpretations of 
existing rules, in cases where a conflict or potential conflict of values is evident, that have a 
legitimacy that crosses the divide between the “protrade” insiders and the external con- 
stituencies they have (unsuccessfully) attempted to marginalize. In cases like Shrimp/Turtle, 
Beef Hormones, and most recently Asbestos,” the Appellate Body has rejected the approach of 
the insider network evidenced in the panel decisions in these cases and used a variety of 
jurisprudential techniques to do justice to the delicate interrelationship of values and inter- 
ests in such cases, some internal and some external to the trading “system.” Thus, while 
the Appellate Body has contributed to the destruction of the myth of “trade and .. .”—that 
there is a trading system with a secure sense of self-identity facing “critics” who want to get 
in the door on the basis of some concern of dubious or complex relevance or relation to the 
system—it has at the same time shown how one could craft legal judgments in complex cases 
that rise above such a simplifying bifurcation. For instance, in the Hormones case, it ques- 
tioned the panel’s interpretation of a requirement that members (in this case the European 
Union) not take trade-restrictive sanitary or phytosanitary measures unless they are “based 
on” international standards. The panel said those measures must conform with such stan- 
dards, assuming that the stricter meaning was intended by virtue of the purported purpose 
of the treaty to eliminate trade-restrictive effects of regulatory diversity through harmoniza- 
tion. In reversing this finding, the Appellate Body noted one of the main reasons why atten- 
tion to the details of the text is important to legitimacy when competing values are being 
adjudicated: the detail of the text itself may reflect a “delicate and carefully negotiated bal- 
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ance .. between the shared, but sometimes competing, interests of promoting interna- 
tional trade and of protecting the life and health of human beings.” Here, the Appellate 
Bod} opposed the tendency of the panels, dominated by the insider network; to assume a 
certain purpose prior to careful textual interpretation, thereby taking a shortcut to the 
estakiishment of treaty meaning that bypasses the exact text. This approach prevents inter- 
prete=s from having to “test” their view of purpose against the exact words used in the treaty, 
a necessary safeguard against the importation of a single purpose into a legal text crafted 
to balance diverse, and possibly competing values. In some sense, the very decision to follow 
these zeneral interpretive norms of public international law enhances the legitimacy of the 
dispu-2 settlement organs in adjudicating competing values, because these norms are com- 
mon ‘to international law generally, including to regimes that give priority to very different 
values, and are not specific to a regime that has traditionally privileged a single value, that 
of frez trade. 

Ancher interpretive issue in the Hormonescase illustrates this. A traditional GATT-specific 
canoz of interpretation was that where a provision of the treaty allows an exception to a 
trade lberalizing obligation, the burden of proof falls on the party invoking the exception— 
an approach that clearly privileges free trade over other, competing values and assumes that 
the lazer, embodied in the exception, cannot easily dislodge the former, regardless of the 
natuce of the matter in dispute. In Hormones, the panel applied this traditional GATT- 
specih= approach to a provision of the Agreement on the Application of Sanitary and 
Phytosanitary Measures, but the Appellate Body reversed its finding on burden of proof, 
instexd emphasizing that “merely characterizing a treaty provision as an ‘exception’ does 
not L itself justify a ‘stricter’ or ‘narrower’ interpretation of the provision than would be 
warre—ted by examination of the ordinary meaning of the actual treaty words, viewed in 
contest and in the light of the treaty’s object and purpose.”*” 

Article 31(3) (c) of the Vienna Convention on the Law of Treaties provides that “any rele- 
vant rales of international law applicable in the relations between the parties” shall be brought 
to bear on the interpretation ofa treaty.“ This provision mandates the consideration of nom- 
WTC international legal rules in the interpretation of WTO treaties—rules that may reflect 
other values and interests than those of trade liberalization. In the Shrimp/Turtle case, the 
Appellate Body referred to international environmental law and policy in interpreting the 
proveions of Article XX of the GATT as it related to the possibility of justifying otherwise 
GATT-inconsistent trade measures aimed at protecting endangered species; in this case, the 
Appellate Body relied upon the explicit invocation of sustainable development in the pre- 
ambl= to the WTO Agreement, as well as an evolutionary conception of the interpretation 
of treezy terms. Perhaps more important, in assessing the implications of the unilateral na- 
ture 27 the U.S. measures for the consistency of their application with the “chapeau” of 
Artic.<XX—which requires that application not result in “unjust” or “arbitrary” discrimina- 
tion o~a “disguised restriction on international trade”—the Appellate Body, unlike the Tuna/ 
DolpF=2 panels, did not simply invent its own limitation on unilateralism as a means of pro- 
tectinz the environmental commons; instead, itreferred to a baseline in actual international 
envir=amental law that was contained in the Rio Declaration on Environment and Devel- 
opme=t.#” Thus, since Principle 12 of the Rio Declaration, among other international legal 
instraxmnents, called for the avoidance of unilateral measures and resort to a solution based 


46 Fecrmones case, supra note 43, para. 177. 

47 Yo. para. 104. 

Venna Convention on the Law of Treaties, opened for signature May 23, 1959, Art. 31(3) (e), 1155 UNTS 331. 
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on consensus whenever possible, the Appellate Body could find that, against this baseline, 
the failure of the United States to negotiate seriously with the complainants toward a con- 
sensus-based solution, while having already negotiated successfully with other members, 
constituted “unjustified” discrimination.” 

In Shrimp/Turile, without so much asa citation to the unadopted Tuna/Dolphin panels, the 
Appellate Body came to the conclusion that the conservation exception in Article XX(g) 
of the GATT could, in principle, provide a legal basis for unilateral trade measures to pro- 
tect the global environment, in this case endangered species of sea turtles, even where di- 
rected against other countries’ policies. It opined: 


It is not necessary to assume that requiring from exporting countries compliance with, 
or adoption of, certain policies (although covered in principle by one or another of the 
exceptions) prescribed by the importing country, renders a measure a priori incapable 
of justification under Article XX. Such an interpretation renders most, if not all, of the 
specific exceptions of Article XX inutile, a result abhorrent to the principles of 
interpretation we are bound to apply.” 


The Appellate Body went on to find that the U.S. embargo on turtle-unfriendly shrimp was 
a bona fide conservation measure that fell within the ambit of Article XX(g); but it also 
found that the way it was applied violated the conditions in the chapeau, or general pream- 
bular paragraph of Article XX, which stipulate that measures to be justified under that arti- 
cle shall not be applied with “arbitrary” or “unjustified” discrimination. In particular, the 
United States had failed to make a serious effort to reach a negotiated agreement with the 
complainants, though it had done just that with some other WTO members; the scheme was 
applied in an inflexible manner to different countries where different conditions prevail; 
and its enforcement at the border lacked due process and transparency. 

In essence, the Appellate Body threw out the window the conventional insider wisdom 
that one could not bring such measures within the purview of the trading system without 
threatening its coherence or integrity. The fact that the United States lost the case, or ap- 
parently did, was‘actually more damaging to the insider outlook than if the United States 
had simply won—for what the Appellate Body showed is that one could in fact control the 
problematic or potentially problematic aspects of these kinds of measures (e.g., knee-jerk 
unilateralism, indifference to the specific situations of other countries, hidden protection- 
ism) within the legal framework of the WTO system. With this ruling, the Appellate Body en- 
franchised the previously “external” constituencies, who had been marginalized as “critics,” 
as “trade and ...” people. As with any newly enfranchised group, there is some distance be- 
tween the initial act of enfranchisement and significant empowerment. But the initial stage 
is crucial—those who simply stood “outside” are now stakeholders “inside.” Or, more pre- 
cisely, the categories of “inside” and “outside” have been destabilized in important respects. 
Ironically, perhaps, many of those now enfranchised did not realize what had happened. 
Looking largely at the result (the United States still lost the case, albeit only on the details 
of how it had applied its scheme), many groups did not immediately understand Shrimp/ 
Turtleto differ that much from the Tuna/Dolphin outcomes (an interpretation doubtless in- 
fluenced by the “spin” that insiders generally put on Shrimp/Turtle, minimizing its departure 
from insider dogma, or attributing the departure to considerations of “politics,” i.e., pres- 
sure from the United States, as opposed to a sea shift in interpreting the trade and environ- ` 
ment issue doctrinally). Now, however, a panel charged with examining whether the actions 
the United States took to implement the Shrimp/Turtle ruling were adequate has made it crys- 
tal clear that there has indeed been a sea shift—the United States was found to be imposing 


50 Shrimp/Turile case, supra note 26, paras. 168-72. 
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a uri ateral trade measure to protect the environment altogether consistently with the re- 
quirements of the GATT. Many insiders never thought they would see the day.” 

Th insider network will not, of course, easily give up the kind of power that it exercises. 
The Eourbon monarchy held on for quite a time after the divine right of kings was largely 
discredited among the politically significant classes. The insider network retains a wealth of 
tech-=cal knowledge, functioning personal relationships, competent professional practices 
and Eabits, and (unlike the Bourbon monarchs) a justly earned reputation for integrity, 
incozauptibility, and dedication to (its own ideal of) public service. It is still largely essential 
to m=zing the system run on a day-to-day basis, oiling its wheels. What it can no longer suc- 
ceed . doing is to translate these credentials into privileged authority with respect to inter- 
prete and evolving the fundamental norms of the trading regime, and above all divining 
what is “inside” and what must remain in some sense or other “outside” the WTO. It must 
comte in the marketplace of ideas and the political marketplace, with alternative concep- 
tions af what the trading regime should be like and its relationship to the goals of politics. 

Arzaably, the Appellate Body’s interpretation of the existing rules can go only so far in 
stabil zing the system from its fall into politics. How, then, can new rules ever be negotiated 
and te system be evolved politically, if economics or insider expertise or insider-evolved 
grun=ormen cannot lead toward a consensus about what is inside and what is outside? Given 
the tausions between different constituencies, and between developed and developing coun- 
tries =nd the intense contestability of the relation of domestic policies and institutions to the 
goals of the trading system, are we not condemned to impasse? 

Apying insights developed in the context of a major project on comparative federalism 
that 2 have spearheaded,” Nicolaidis and I have developed a notion of global subsidiarity” 
thai »eflects the proposition that, in all multilevel governance systems, attempts to legiti- 
matex define and police jurisdictional boundaries (competences or powers) have failed. 
Rathe: than attempt once again to decide what is “in” or “out of” the WTO, we should try 
to m= d the rules and their interpretation to structure the interaction of the trading regime 
with ther powers and authorities, both domestic and international, in a legitimate man- 
ner. Thus, we must recognize in the first instance that the trading regime should interfere 
with substantive regulatory choices made by institutions and actors with greater democratic 
legitnacy only to the extent needed to maintain a bargain that can avoid reversion into 
begga--thy-neighbor protectionism (this should not be understood as old-fashioned defer- 
ence to domestic sovereignty; the actors or institutions could be international or trans- 
natio—al, such as an international environmental regime or an accord on health matters). 
In tÈ respect, a good starting point, but only a starting point, is the original national treat- 
mentnondiscrimination norm—significantly, an idea that is accepted by many of those who 
are c=scribed or self-described as critics of the system. Where additional or different disci- 
plinesare needed to preserve a legitimate bargain or extend rules on protectionist measures, 
the czallenge is not to try to limit these to certain areas and not others (telecommunica- 
tions. yes; environment, no, for example), but to be creative with instruments that allow the 
apprepriate droit de regard, without unduly disturbing domestic democratic choices or the 
legitaate choices of other institutions. The focus as regards technical regulations should 


5? Ta= panel’s finding that the U.S. measures, as adapted, are consistent with WTO law was recently upheld on 
appeal >y Malaysia to the Appellate Body. In rejecting the appeal by Malaysia, the Appellate Body reemphasized 
the im =ortance ofits finding in the original appellate ruling that unilateral trade measures directed at other coun- 
tries’ calicies are not, in principle, excluded from justifiability under Article XX. It stressed that this finding was 
not deza and in fact was intended in part to give guidance to future panels. Shrimp/Turtle case, supra note 26, 
Recon <e to Article 21.5 of the DSU by Malaysia, WTO Doc. WI/DS58/AB/RW, paras. 107, 187-38 (Oct. 22, 2001). 

53 "= FEDERAL VISION: LEGITIMACY AND LEVELS OF GOVERNANCE IN THE UNITED STATES AND THE EUROPEAN 
UNIO~ {Kalypso Nicolaidis & Robert Howse eds., 2001). 

54 Fi-wse & Nicolaidis, supra note 34. Much of what follows is derived from that essay. 

55 Gr this point, see also Marco C. E. J. Bronckers, More Power to the WTO?-4 J. INT'L Econ. L. 41 (2001). 
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be on process-related disciplines (transparency, public justificatory processes, fairness and 
nondiscrimination in application) or managed mutual recognition, and as regards labor and 
the environment, on minimum standards to prevent a race to the bottom, with continuing 
permission for recourse to unilateralism à la Shrimp/Turtle, where countries unreasonably 
hold out from being part of a negotiated framework. 

In terms of the legal architecture appropriate to this notion of global subsidiarity, it is 
worthwhile to consider the contrast between the original GATT regime and the WTO treaty 
system as embodied in the Uruguay Round Final Act. Early in this essay, I described the GATT 
approach to the relationship between trade and “domestic” policies as “messy.” Drafted at 
a time when the market revolution was at its zenith, the WTO approach could be described 
as much more purist. Opt-out and phase-in provisions (except for sectors such as textiles 
and agriculture, where traditional protectionist interests had to be appeased) were strictly 
limited and circumscribed; states were placed under an obligation to adhere to almost all 
the treaties to take advantage of the others (unlike the GATT Codes on Subsidies, for 
example); and very few soft law mechanisms were created, it being assumed that binding 
dispute settlement, with the possibility of authorized countermeasures in the case of non- 
compliance, was the logical route to implementation. The new agreements, such as the 
Agreement on Trade-Related Aspects of Intellectual Property Rights and the General Agree- 
menton Trade in Services, contained minimal safeguards arrangements; nor were there many 
provisions allowing individual states to reverse commitments or rebalance concessions at a 
reasonable cost. Looking at this legal architecture, one can easily see how Petersmann, for 
example, could discern an incipient system of rights emerging from the messy bargain “a la 
carte” that was the GATT regime. 

If, today, we want to preserve and enhance a basic multilateral bargain to contain gener- 
alized recourse to protectionism, but under conditions in which the trade regime has col- 
lapsed into politics, and there is no transpolitical orthodoxy that can universally validate any 
particular relationship between domestic policies and trade liberalization, then we may want 
to reopen the kind of tool kit that was used by the original GATT drafters, and revisit and 
perhaps dismantle some of the more rigid architecture that was produced in the 1990s. If 
the Washington consensus has been discredited and we cannot return to the Keynesian wel- 
fare state accepted by embedded liberalism as an assumed normative benchmark, then it 
is important to cast new trade rules and the institutional framework for their implementa- 
tion, in a manner that allows democratic experimentalism at the domestic level with new 
economic and social institutions, and mechanisms for development. In the services area, 
for instance, should not commitments that members make to market access be adjustable, 
as they experiment with forms of delivery of public goods that reflect neither traditional 
welfare-state orthodoxies about state monopolies nor 1980s orthodoxies about privatization? 
Similarly, in the case of biodiversity, developing countries, in particular, are engaged in 
many experiments with respect to the appropriate legal instruments and institutions to 
protect and compensate indigenous knowledge, and to safeguard plant genetic resources: 
should the WTO rules not be crafted to facilitate such experiments, ensuring that.they 
cannot be undermined by developed countries or multinational corporations, while 
avoiding the rigidity of boilerplate intellectual property rights?” In the case of competition 
law and policy, domestic policy interventions can interact to create potentially destructive 
interdependencies in a range of situations. There is no reason to hold the line against a role 
for the WTO, but the role may not be rules-based dispute settlement. Rather, independent 
analysis of the situations in question, from a perspective different from that of domestic 
regulators, is called for, an analysis that focuses precisely on trade effects and potentially 


58 See Rodrik, supra note 30. See also, on the promise of democratic experimentalism, ROBERTO MANGABEIRA 
UNGER, DEMOCRACY REALIZED: THE PROGRESSIVE ALTERNATIVE (1998). 
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destructive or negative interdependencies, and that regulators are required to consider 
befo- finalizing their decisions. Thus, regulatory cooperation and broadening of domestic 
regu atory perspectives should be facilitated without the imposition of an ideal policy model 
or pe-adigm. Moreover, it may make no sense whatever to require all WTO members to 
adhere to such norms, since many WTO member countries have no competition laws or 
polices. Hence plurilateralism, but of the open kind that allows all members to join the 
future on equal terms and conditions. For example, much of the debate on labor and 
environmental standards has been cast in terms of the possibility of codes, adherence to 
whic> would be a condition of WTO membership, and enjoyment of the benefits of the 
other agreements, including the original GATT. However, one could easily imagine a 
pluriéteral approach, with developed countries and perhaps the most advanced developing 
courtry economies taking the lead in accepting disciplines on beggar-thy-neighbor 
regulatory competition in these areas. Of course, many environmentalists and labor rights 
advocates might find such an approach too weak; yet, as long as the Shrimp/Turtle ruling is 
gooc law, a WTO member that consistently rejects cooperative approaches tc genuinely in- 
terna=onal environmental or labor concerns (those recognized in international environ- 
menz and labor law) may have to reckon with WTO-legal unilateral action. 

A zecond dimension of the appropriate response to the recognition of the collapse of 
trade law into politics is inclusiveness. Classic embedded liberalism was predicated on the 
assum tion that democracy happened inside, while bargains happened outside between na- 
tione! representatives who were the sole representation of these domestic processes. Deciding 
how znd to what end state-society relations were to be conducted was the sole prerogative 
of the sovereign state. This view mirrored the sharp distinction between inside and outside 
and tze role of the border in the territorially based conceptions of trade law. While the 
ecoremic and to some extent legal reality has moved on, with the interpenetration of do- 
mestiz systems of production, laws, and regulation, indirect representation still constitutes 
the basis of the politics of the WTO and its claim to legitimacy. It is time to unbundle tra- 
ditional concepts of territoriality, as Ruggie has called for. 

As %obert Keohane and Joseph Nye put it, international regimes, like the trade regime, 
wereconceived as decomposable hierarchies governing specific issue areas and were designed 
to keep out the public, as well as officials from other branches.” The undoing of the em- 
bedced liberalism bargain demonstrates in part that this club paradigm needs to be adapted: 
if what is happening within the organization is not simply the application of technical 
com=etence to specific issues within a predetermined political framework, but itself entails the 
balaxcing and arbitrage of competing values and interests, without authoritative guidance 
fror =conomic “science” and/or ideology, then a closed process seems sinister, not sensible. 

Tcday, inclusiveness needs to be more broadly and more subtly defined. First, at the national 
level ne WTO can encourage greater inclusiveness in trade policymaking. After all, to the 
exte7t that democratic principles can be maintained beyond the nation-state, indirect ac- 
cour-ability remains the foremost means to deal with the problem of a democratic deficit 
at the global level. National citizens, groups, or parliaments can more truly and meaning- 
fullyparticipate in trade policy decision making under obligations of domestic consultation. 
This conclusion logically follows from the analysis of agency costs in international negotia- 
tion: discussed earlier in this essay. 

Me important, at the supranational level it has become much harder to pretend that gov- 
ernrzents adequately represent all relevant interests in a given trade issue. There are episte- 
mic <=“mmunities, transnational issue networks, and global advocacy NGOs that do not find 
any acequate point of entry at the domestic level. The irony of the Seattle Ministerial Con- 
ference is that it revealed the beginnings of a global civil society with regard to trade matters, 


58 Ewert O, Keohane & Joseph S. Nye, The Club Model of Multilateral Cooperation and the World Trade Organization: 
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2002] SYMPOSIUM: THE BOUNDARIES OF THE WTO 115 


as both a product of and a reaction against globalization. Thus, providing participatory op- 
portunities for NGOs is not simply a matter of addressing the problem of agency costs of rep- 
resentative democracy—it is also a question of seizing on the potential for deliberative democ- 
racy at the transnational level. Embedded liberalism assumed the state was the only really 
legitimate or effective institution for mediating different collective interests and values. Yet 
many of the most interesting and perhaps promising experiments today in transnational 
social and economic governance do not involve the state in a leadership or regulatory role; 
the codes of conduct for multinational corporations are an obvious example. On the one 
hand, social theorists such as Charles Sabel have arguably very much overestimated the 
possibility of such arrangements to replace or displace the state; on the other hand, cease- 
less repetition by the WTO insider network of the slogan that the WTO is a “Member-driven” 
organization—however flattering to the vanity of diplomats and potentates—cannot sup- 
press the reality that economic and social institutions are being shaped and reshaped by 
nonstate actors, and indeed by bargains between different nonstate actors. Why is it that 
(independent) northern and southern NGOs can speak to each other respectfully and make 
progress toward common positions on, for instance, the trade and environment issue (which 
they are doing), whereas refracted through the statist institution of the WTO, this whole 
issue gets cast as northern NGOs versus the South?™ Why is it that, despite huge differences 
in outlook and perspective, Nike, local Mexican human rights organizations, U.S.-based 
antisweatshop groups, and even the University of Michigan could work coopaacly toward 
an end to worker intimidation at a Mexican plant (the Kukdong incident) ,°! whereas the 
WTO maintains a gag order even on any meaningful deliberation there on the relationship 
of trade and labor rights? Left to their own devices, the state representatives at the WTO 
seem incapable of working effectively toward mutual understanding of the real issues that 
must be reckoned with, and cannot be avoided, after the removal of the embedded liber- 
alism safety blanket; they merely assume that whatever might replace embedded liberalism will 
necessarily have to be bargained for nationally, and perhaps to some extent between states, 
with the state thus retaining a monopoly over the readjustment of the social contract. The 
least dangerous possibility is that they will simply render themselves irrelevant to what is 
really happening; the most dangerous is that they will still have sufficient power over the 
discourse and the agenda to strangle, at least in the short term, some of the new possibilities 
that are arising. 

At the same time, it must be said that, in the judicial and political spheres, some limited 
progress has already been made toward inclusiveness for nonstate actors. The Appellate 
Body has made clear that amicus curiae briefs by nongovernmental actors may be con- 
sidered in WTO dispute settlement cases. A process of consultation regarding trade and the 
environment has been in train for the last five years. In the recent services negotiations, 
proposals by individual delegations have been posted to the WTO Web site, allowing for in- 
formed and very active NGO involvement in the debate. A conference that the WTO held 
in Geneva on the future of the trading system in July 2001 seems to have been well struc- 
tured to allow deliberation about fundamental issues that crosses the insider-outsider divide. 
But these steps are not enough. Greater inclusiveness must be underpinned by amending 
the dispute settlement rules, which currently provide for secrecy in WTO dispute settlement 
proceedings themselves, in both the written pleadings and the oral argument. It is also 
important to explore ways of giving greater voice to nongovernmental actors during political 
negotiations. Here, inclusiveness—more inclusive public participation in shaping the 
system—should be contrasted with the constitutional idea of private litigants’ rights in the 


59 See the debate about codes of conduct in Archon Fung, Dara O’Rourke, & Charles Sabel, New Democracy 
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WIC that would enable private parties to sue under WTO treaty provisions on the under- 
standing that these provisions create “rights.” Understood in terms of inclusiveness (e.g., 
amicus type intervention, the right to attend hearings), such opportunities need not and 
should not be viewed as the first step toward private rights of action. Similarly, participatory 
opportunities in political debates need not be understood as rights of representation, 
lead 2g to formal decision-making roles for NGOs. 

Filly, under embedded liberalism, especially as practiced after the collapse of the gold 
standerd and with it the Bretton Woods blueprint for financial governance, the function of 
assu~ng that trade liberalization commitments worked with, not against, the needs of the 
domestic polity was understood as in the first instance domestic; as discussed earlier in this 
essay. che law of trade was essentially designed to be permissive toward the domestic polity per- 
fornng those functions (safeguards, etc.). Particularly with respect to developing countries, 
this -Jea of permissiveness or mere tolerance may need to be rethought. When the WTO 
envisages potential obligations with real financial consequences, it needs to support state 
effors to adjust to these obligations. The role of financial assistance here should not be 
view=d as based on conditionality, the imposition of a governance model on the countries 
concerned, or as premised on a global conception of distributive justice but, rather, in terms 
of the logic of adjustment as sustaining and underpinning the political economy of a 
mutually self-interested interstate bargaining. If we can no longer believe the ideological 
prere that all countries necessarily win from liberalization, and the trade liberalization 
barge:n needs to be revamped in response to the insistent demands ofa subset of countries, 
a gemaine, mutually self-interested bargain may still be possible, provided that one can assure 
the kad of capacity for adjustment to the would-be “loser” countries that would allow them 
to bezome “winners.” The proposal for a joint WTO-World Bank-IMF-International Labour 
Orgaz.ization commission on the social impact of globalization should be seen in this context. 


VI. CONCLUSION 


Thz existence of the possibilities for change discussed above does not, of course, guar- 
antee that new political bargains will actually be achieved; there is no science to this, only 
the azt of politics and the “poetry” of legal method, as Keynes would have it. A major reason 
for sE=pticism, in the short term (despite the apparent success in launching a new round 
in Dana, Qatar), is that once again governments will still depend largely on the insider net- 
work.to develop the agenda and the negotiating proposals while the “external” constituen- 
cies Izokin from the “outside”; this, in fact, is the real “democratic deficit,” the management 
of th= process by agents who have distinctive interests of their own, which tend to exclude 
or marginalize those that are important to democratic “principals.” After the failure of the 
draft Multilateral Agreement on Investment and Seattle, the “external” constituencies have 
been enfranchised in the negotiating process in an important sense, just as they were 
enfre:chised by the Appellate Body in Shrimp/Turtle in the process of applying and inter- 
preting existing norms. It is recognized that these groups may have the power, if wielded 
properly, to impede a successful negotiation, which does not mean that the protesters 
stopped the Seattle proceedings or anything that crude, but it does mean that once they have 
reached a compromise, the insiders may still face the real possibility of its unraveling, with 
all fa-lt lines exposed, as it were, in the presence of scrutiny and critique from the “outside.” 

Tus, in the decisive sense they are no longer simply outsiders, and governments, at least 
in th= liberal democratic states, treat them as such at their peril. But despite this apparent 
negative, or veto, power, the constituencies in question will still not be permitted into the 
neg—tiating room as members of delegations, or even as observer/advisers with whom draft 
prozosals are shared for reaction, and so forth. To some groups, this is a very comfortable 
place to be, since their sense of identity and solidarity has been forged in opposition and 
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dissent. Such groups make common cause as it were with the insiders, who seek to maintain 
control of the negotiating room and the delegates’ lounges, the last citadels that have yet 
to be stormed. They would rather be heroic rebels or mischievous party spoilers than one 
stakeholder representative among many with a place at the table. 

In fact, however, there are other international negotiations that show the constructive role 
that stakeholder representatives/NGOs can play in a negotiating process, when they are 
able to share power and influence with expert governmental/diplomatic elites; for example, 
preparation of the Biosafety Protocol. As a critical mass of noninsiders develops with a high 
level of technical expertise about trade law and policy, and as the WTO continues to bend 
to irresistible pressures to make at least the basic negotiating proposals public (as is already 
done with the current “built-in” negotiations on services), some governments will feel able 
to loosen the control of insiders over the agenda and the negotiations: the manner in which 
the declaration on TRIPS and access to medicines came about in Doha, and the way in which 
NGOs are intervening in the ongoing services negotiations are indications that the WTO 
és evolving toward greater openness, despite the continued mantra of its being a “Member- 
driven” organization that has no place for global civil society. And just as the outsiders are 
no longer completely outsiders, the impermeability and homogeneity of the insidernetwork 
are beginning to be compromised—the WTO Secretariat today is sprinkled with young 
people who see the real issues, who are engaged in a subtle, but courageous (still often co- 
vert) dialogue with global civil society, and, although marginalized in overt sites of power 
such as the director general’s office, these younger people are beginning to make a differ- 
ence. Significantly, these new “insiders” (and a few souls from the older generation who pro- 
tect them) mav have backgrounds in public international law or environmentalism or devel- 
opment studies that facilitate their seeing beyond the narrow economic outlook that tradi- 
tionally unified the insider network as an epistemic community. 

As the various constituencies confront each other directly, new ideas will percolate, and we 
will witness the beginnings ofa genuine transnational democratic deliberation—not above, 
or autonomous from, deliberation within domestic polities, but deeply intertwined with the 
domestic and the local.” Because in the end it is all politics—in this case a new, legitimate 
transnational politics—no one can say in advance what the result will actually look like. 


€? But as Lord Dahrendorf has recently observed, this will be a messy, rather chaotic process, until new insti- 
tutional structures are evolved: 


For some time to come, we shall live with a confused and rather uncomfortable mix of highly imperfect 
attempts to democratize global decision-making. ... 


... Iwe cannot have world or even European democracy, at least we can have democrats: people who are 
conscious of their rights as citizens, and take seriously the responsibility actively to defend them. Citizens do 
notjust let things happen. They speak up, and even if they are not always heard, their voices still matter. They 
use all non-violent means to check the untrammeled exercise of power. They support visible initiatives such 
as the counter—World Forum at Porto Alegre earlier this year. ... Democrats without democracy offer a more 
hopeful prospect than the reverse. Perhaps this was the secret of postwar Germany: there were democrats 
. .. who were prepared to practice what they believed, and thus created a working democracy. For all we 
know, something of this kind may one day be achieved beyond the nation-state. 


Ralf Dahrendorf, Can Democracy Survive Globalization? NAT'L INTEREST, Fall 2001, at 17, 22 (citation omitted); see 
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AFTERWORD: THE LINKAGE PROBLEM—COMMENTS ON FIVE TEXTS 
By John H. Jackson? 


TE= problem of linkage between “nontrade” subjects and the World Trade Organization 
is certainly one of the most pressing and challenging policy puzzles for international eco- 
nomic relations and institutions today. It is extensively and harshly debated by political lead- 
ers and diplomats, at both the national and the international levels of discourse, and is one 
of several issues that derailed the WTO Third Ministerial Conference in Seattle in late 1999. 
It alse posed problems for the Fourth Ministerial Conference in Doha, Qatar, in November 
of 2091, and it threatens to derail the successful functions of the WTO itself. 

Wh the ambitious topic assigned to them, the five authors, or groups of authors, have 
labored heroically to address the problem. The task assigned to me and to some others is 
to cemment on these works. Partly because of time and space constraints, I will not try to 
deal ery much with each work individually but will focus on some overall characteristics of 
thes= works and of the subject generally. 

Th= works are in many ways fascinating, and in other ways incomplete. They illustrate how 
fine minds can approach the same problem in many different ways. Unfortunately, I believe 
thes= works offer rather limited amounts of help to the thoughtful struggling practitioner 
(privste, academic, or governmental) in his or her forced quest to solve pressing problems 
of pstential vital consequence to world peace and welfare. I may only add to that confusion 
and diversity with some of my comments, but toward the end of this note I will suggest yet 
anotter approach to the problem at hand. 

O72 can also regret the absence of certain important viewpoints in this set of articles, 
partcularly the absence ofa representative ofa developing, orleast-developed, country, and 
the =>sence of views from a government representative, who could bring an important 
adde measure of empirical observation about the current realities of government activity 
in th= international trade system.’ 

Hing expressed some of my concerns, however, let me next briefly comment on what 
it appears that these five works tell us—or fail to tell us—in their different ways. The di- 
vergent approaches make it difficult to generalize, but I will venture a few brief thoughts 
that come to my mind after reading these works.’ 

First, most of these works seem to aim at a “top-down” approach, with an attempt by their 
authors to derive an overall framework of guidance for addressing the question at hand by 
refezring to the basic or “inherent” nature of the WTO as an institution, then using assump- 
tions developed from that reference to deduce the appropriate way to address questions of 


* @ the Board of Editors. 

1 See, e.g., statement of WTO Director-General Mike Moore that a second failure of a ministerial meeting to 
laune? a trade round at Doha, Qatar, in November “would certainly condemn us toa long period of irrelevance,” 
in Frazces Williams, WTO Head Tells Nations ‘to Get Real,’ FIN. TIMES (London}, July 31, 2001, at 1. See also John H. 
Jacken, The WTO ‘Constitution’ and Proposed Reforms: Seven ‘Mantras’ Revisited, 4 J. INT’L ECON. L. 57 (2001). 

? ML sympathies are with the organizers, however, because I know how difficult it is to recruit such perspectives 
for awork like this. 

* Tbe drafts leading to this group of five articles evolved somewhat in the course of publication and are much 
impr="ed through that process, but this has posed some difficulty for those of us asked to comment on these 
artic:es since it has required some rethinking and redrafting of our own comments to attempt (at least) to cor- 
relat> Dur remarks to the final versions. 
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linkage. To some extent, this may have contributed to the rather overly strong “theoretical” 
flavor of some approaches. 

Two of the authors approach the question facing them by looking at the text and nature 
of the treaty as an institution. One (Charnovitz) seems to focus on the “relation to trade” 
as both an “inherent subject” question and a “linguistic” approach.* Charnovitz, who has 
written perceptively on this subject before, clearly seems to have the best command of the 
extensive relevant literature. He seeks an “analytical framework” to search for a “proper 
mission,” and examines a series of “frames,” each of which seems to focus on different nor- 
mative questions, or linkage, but he eschews “power-oriented” and “strategic” linkage.” 

Another author (Leebron) approaches this question on a somewhat higher level of ab- 
straction, deriving concepts from “international relations” studies, using specially defined 
terms such as “issue area,” and introducing some important distinctions such as that be- 
tween “scope” and “link” (although these concepts do not have easily ascertainable dividing 
lines, so the distinction may not give much guidance).° An extensive taxonomy that he 
outlines in this article has a number of ideas, which could be useful for analysis of some of 
the linkage questions, but these may not carry us far enough to solve many of the “trade and 
...” issues (a large number of which, however, may not even be solvable!). 

Two other works approach the problem from more of an economist’s viewpoint. In one 
case, a group of authors develop an interesting model of “terms-of-trade externality,” with 
emphasis on the criterion of “market access” to judge the appropriateness of linkage.’ It 
does appear to this commentator that the article falls prey to the “reciprocity fallacy” and 
a number of other problems.* 

In the other article, the author (Trachtman) presents a landscape of potential govern- 
mental entities (both vertically and horizontally) that might be assigned competence for var- 
ious subjects.’ This approach certainly illustrates the potential complexity of the question 
posed for this project, and addresses some of the criteria that might motivate various solu- 
tions, with illustrations of pragmatic and sometimes economic considerations. Perhaps be- 
cause my own views set forth elsewhere have some parallels to the thrust of this approach, 
I find myself more in sympathy with this article.’ 


“Steve Charnovitz, Triangulating the World Trade Organization, 96 AJIL 28 (2002). 

5 Id. at 30-31. 

ê David Leebron, Linkages, 96 AJIL 5 (2002). 

7 Kyle Bagwell, Petros C. Mavroidis, & Robert W. Staiger, It’s a Question of Market Access, 96 AJIL 56 (2002). 

® Meaning great overemphasis on “balancing” access commitments as the central policy goal of the trade system. 
See JOHN H. JACKSON, THE WORLD TRADING SYSTEM: LAW AND POLICY OF INTERNATIONAL ECONOMIC RELATIONS 147 
(2d ed. 1997). Furthermore, it seems quite apparent that the model presented fits hardly any of the real char- 
acteristics of the WTO rule system, inter alia: (1) by ignoring the impact of the most-favored-nation obligation on 
their proposals; (2) by giving little effect to the national treatment obligation and its effect on product standards; 
(3) by using terms that are ill-defined, e.g., “standards,” which seem to be used in at least one paragraph as em- 
bracing “subsidies” and in other places as lumping both product standards and process standards together; (4) 
by not accurately describing the meaning as practiced of “non-violation” cases (itself relying on the extremely 
ambiguous phrase “nullification or impairment”); and (5) by not realizing the huge potential for manipulation 
of the “nullification or impairment” phrase and the policy dilemma posed for the norm in Article 3.2 of the Dis- 
pute Settlement Understanding that rulings of the Dispute Settlement Body “cannot add to or diminish the rights 
and obligations provided in the covered agreements.” Understanding on Rules and Procedures Governing the 
Settlement of Disputes, Art. 3.2, Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 
Annex 2, in WORLD TRADE ORGANIZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTI- 
LATERAL TRADE NEGOTIATIONS 354 (1999). 

° Joel P. Trachtman, Institutional Linkages: Transcending “Trade and . . .,”96 AJIL 77 (2002). 

John H. Jackson, Sovereignty, Subsidiarity, and the Separation of Powers: The High Wire Balancing Act of Globalization 
{Proceedings of conference to honor Prof. Robert E. Hudec, University of Minnesota Law School, Sept. 2000, 
forthcoming); see also JOHN H. JACKSON, The Great 1994 Sovereignty Debate: United States Acceptance and Implementation 
of the Uruguay Round Results, in THE JURISPRUDENCE OF GATT AND THE WTO: INSIGHTS ON TREATY LAW AND ECO- 
NOMICRELATIONS 367 (2000). (Trachtman uses the term “jurisdiction,” whereas J have used the phrase “allocation 
of power.”) 
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Fir ally, a fifth work (by Howse) presents an engaging hypothesis to describe the broad his- 
torical sweep of trade policy institutions." This is fun to read, and offers some interesting 
insigt-.ts (e.g., praise for the WTO Appellate Body’s report in Shrimp/Turtle., but it relies on 
a historical hypothesis focusing on “embedded liberalism” and targeting a somewhat re- _ 
stricted elite or “insider network” of policymakers driving that history, whose basis for power 
he even compares to the Bourbon monarchy’s claim to the divine right of kings! Although 
the role of an elite in the GATT/WTO history has some validity,’ the broader conclusions 
of thas historical view are not in agreement with those of many other observers, including 
man-with participation and empirical experiences in the trade system. There is not much 
in th- article, however, by way of explicit criteria for judging the appropriate linkage, except 
the agnostic approach of the implicit judgments critical of the elite history described, plus 
the expressed view that “all trade is trade and... ,” i.e., that “[t]here is no natural or self 
evident baseline or rule that can solve this basic dilemma.”” This last expression accords 
generally with my own view, as the reader can see below,'* but leads me in a different ana- 
lytice direction. 

I fund scattered throughout these works interesting insights and generalizations that 
ring true, but also many generalizations that do not seem to me to hold up. In general, 
these-works do not spend much time on details of applying the broader concepts developed 
to specific cases, although some of the manuscripts did include illustrations. 

Arzong these writers, there seems to be some agreement that the WTO as an institution 
is ser:ously flawed, in some cases because of important institutional defects such as lack of 
demc=<cratic input, transparency, public participation, and relationship with nongovern- 
mental organizations (NGOs). However, the implication of these defects for “linkage” issues 
(surprisingly) does not play much of a part in their analyses. Clearly, I share some of these 
perc=ptions of defects” and I enjoyed the added descriptions and insights developed in these 
works in relation to this problem. 

Orerall, Iam also dubious about the possibility of deriving an a priori principle or prin- 
ciple: from the institutional framework and history of the GATT/WTO system capable of 
yieldimg very clear and relatively nondisputable rules or generalizations that would profoundly 
motivate particular conclusions about the potential functional “competence-scope evo- 
luticn” of the WTO and its linkages. None of these articles, fortunately, takes the view ex- 
preszed by some scholars and political/diplomatic leaders that the WTO saculd “return to 
and confine itself to the core or central competence of the GATT,” which competence they 
clair- is primarily “border measures” relating to trade. This view is seriously flawed because 
it igæores the GATT/WTO history itself (and the preceding practice of dczens of bilateral 
trad= agreements), which clearly manifests a desire to see that internal governmental mea- 
sures would not be utilized to undermine the norms of trade liberalization set forth in the 
agreements. The national treatment clause under GATT Article II] is a particularly powerful 
_ meas.ire designed to limit internal taxation and regulation to prevent discriminatory measures 


1 B>bert Howse, From Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime, 96 AJIL 
94 (202). 

12 See Robert O. Keohane & Joseph S. Nye, Jr., The Club Model of Multilateral Cooperation and the Problems 
of Democratic Legitimacy, Paper prepared for the American Political Science Association convention (Aug. 
31-Sest. 3, 2001), in which the authors develop a remarkable overview of tke post-World War II international 
econ xnic institutions and note the role of elites in part of that history. 

12 Flowse, supra note 11, subhead of part V at 108, and text at note 5 (emphasis omitted). 

4 ne personal note here: Howse refers to my view, “All politics is local.” In fact, this pkrase is derived from 
the te of a book authored by Tip O’Neil, former Speaker of the U.S. House of Representatives, and I have used 
this phrase in juxtaposition to another phrase, “all economics is international,” which quotes an article by Peter 
Drucer, I do this to illustrate the tensions about “global economic policies” that are inherent in the democratic 
and parliamentary procedures of nation-states. See JACKSON, supra note 8, at 351 (with footnotes to the origin of 
those ahrases). 

E “eckson, supra note 1; John H. Jackson, Dispute Settlement and the WTO: Emerging Problems, 1 J. INT'L ECON. L. 
329 (2998); see also Keohane & Nye, supra note 12. 
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and measures that operate “so as to afford protection” to domestic producers. Astute eco- 
nomic and other kinds of analysts know quite well that thousands of domestic regulatory 
measures can be used in ways to inhibit competition from outside a nation’s borders.”® 

So where does that leave us? Here are a few of my perceptions about the direction that 
leads to productive inquiry.” 

I will start with a few of my own observations about the evolution of GATT/WTO history. 
Originally, of course, the GATT was focused on tariff reduction and, over several decades, 
was remarkably (but not perfectly) successful in that objective.'* But by the 1970s, it became 
clear that tariffs were not likely to be the main problem for trade liberalization. As tariffs de- 
creased (especially for industrial goods imported to industrialized countries), many special 
sector interests began to seek other ways to reduce competition from imports, turning to 
“non-tariff barriers” (NTBs). These are myriad, and many are the types of things for which 
human ingenuity can perpetually develop new devices. Most such barriers are internal mea- 
sures and not border measures, and therefore are often most relevant to the national treat- 
ment clause of GATT Article JIL 

In this respect, the GATT was essentially forced to address nation-states’ internal eco- 
nomic regulatory measures, or run the risk of becoming almost totally irrelevant to the need 
for international cooperative mechanisms to resolve thousands of international tensions and 
problems related to trade, or to keep some movement toward trade liberalization. The Tokyo 
Round (1973-1979) was the first round of negotiations to address NTB issues actively and 
explicitly, and this resulted in a series of “side codes” addressing particular NTBs, such as 
the “Subsidies Code” and the “Technical Barriers Code.”!® 

The results of the Tokyo Round were a major challenge to the traditional ideas of “reci- 
procity,” which tended to organize tariff negotiations. For one thing, it becomes almost im- 
possible to “quantify” the different trade treaty results, when the approach is to develop a 
sort of “code” of rules, which arguably should improve the overall operation of world mar- 
kets in the long run. Winners and losers are hard to predict. Thus, the rather bizarre pro- 
posal in the paper of the three authors to allow nations to “buy” departures from rules with 
increases in tariffs seems totally inappropriate to the reality of global markets and the 
development of institutions designed to make those markets work better. 

In addition, the logic of these historical observations suggests the potential (at least) of an 
appropriate role for the trade institution(s) (GATT/WTO or otherwise), which could be very 
broad, as broad as economic regulation on all levels of government. Furthermore, this logic 
may well suggest a need to invite under the WTO umbrella subjects such as competition 
policy, investment rules, or more food security rules, and certainly new concepts of agricultural 
policy such as “multifunctionality.” It could also suggest a need to develop WTO competence 
about “adjustment” facilitation measures and maybe even redistribution questions (since these 
are arguably problems that can be exacerbated by trade liberalization). Attention to 
environmental or labor standards would not escape if this logic were the only consideration. 

Another dimension to this thinking about the appropriate role for international economic 
institutions is to recognize that the original goals for the GATT (and the failed ITO), artic- 
ulated, inter alia, at the 1944 Bretton Woods Conference and carried into the GATT and 
ITO discussions, were twofold. The primary goal of this postwar institution building (1944— 


16 See JACKSON, supra note 8, at 154 & 383 nn.63, 64, for reference to some inventories of nontariff barriers to 
trade. 

17 Readers who wish to explore some of these views further can examine references in some of the footnotes above, 
and John H. Jackson, Global Economics and International Economic Law, 1 J. INT’LECON. L. 1 (1998); John H. Jackson, 
International Economic Law in Times That Are Interesting, 3 J. INT'L ECON. L. 3 (2000); Jackson, supra note 15. 

18 Of course, the GATT was also focused on the elimination of trade quotas (prohibiting them in Article XI), 
and was not quite as successful in this task. Tariff reductions, by contrast, were the subject of very extensive nego- 
tiations, namely, six rounds before 1970. 

3 See also the Tokyo Round agreements on aircraft products, agricultural products, antidumping measures, etc. 
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19435; was to keep the peace in order to avoid another disastrous world war. The other goal 
was = enhance world economic welfare (benefiting all nations) and thus “increase the pie,” 
ratbe7 than quarrel about how to divide it up. This, too, has implications for defining the 
role <fan international institution. Furthermore, in the last decade or two one can perceive 
at least two more goals being assigned to the WTO and other institutions: namely, allevi- 
atin= poverty, and managing the risk of global financial and economic crises. 

Weere do these considerations put us in trying to set out the boundaries of appropriate 
“linz=ge” activity of the GATT/WTO? As already noted, it seems very hard to posit much in 
the ay of “inherent” or “logical” limits that would inevitably mandate the WTO to refrain 
fror almost any economic subject matter. Clearly, the demands of growing economic inter- 
naticnal interdependence (“globalization”) would require some kind of institutional response 
to th= huge numbers of intergovernmental tensions that inevitably arise. Some kind of coop- 
erate mechanism is needed to prevent worse tensions from developing, and also to provide 
some institutional instruments to help cooperating nations achieve some of the broader 
goa: for the international economy. 

Hew, then, should one approach the question of “limits” on WTO activity? My own ten- 
tative thinking, some of it articulated in recent publications,” is to look upon this question 
as p=-t of a broadening landscape of issues involving questions related to “sovereignty” and 
“subadiarity,” which I have described as the tough question of allocation of power (often 
neex ng pragmatic analysis and cost-benefit approaches). Should a particular decision be 
mad= in Geneva; Washington, D.C.; Sacramento, California; Berkeley, California; or even 
at anzighborhood level (e.g., zoning)? There is also a horizontal dimension (or several hor- 
izor-al dimensions) to this landscape: should decisions be made in the WTO, ar any one of 
mam, other international organizations? And within an organization, should decisions be 
mad= primarily by diplomatic negotiation (“rule making”) or by ajudicial type of tribunal (or 
eve-1 some sort of an executive institution)?” 

T= flesh out the details of a landscape for making these power allocation decisions re- 
qui-s elaborate analysis and no-nonsense empirical studies, weighing not only the apparent 
or re evant needs for cooperation at an institutional level involving participation by many 
natens, but also the caliber and character of the available international institutions that 
migiat be used. Does a particular institution have the resources or effective participants, or 
ful£ | the important democratic legitimacy criteria,” or have the means to achieve coop- 
eration between the players so as to be effective both in working toward its goals and in pre- 
sertimg or enhancing other important goals (such as reducing disputes, treating all kinds 
of s-sieties fairly, enhancing the appropriate efficiency of markets, and granting national 
soc:ccies “margins of appreciation”)? 

Thus, I think the best contribution that could be made by policymakers and academics 
is tc =uggest reasonably complete and disaggregated lists of factors that should go into deci- 
sions about allocating function and power (in all dimensions), and providing sound empir- 
icall- based studies of those factors and how they operate or where they are prevented from 
operating by institutional weaknesses. Perhaps in this more or less pragmatic way, the 
broeder objectives of international cooperation (e.g., to break the “Prisoners’ Dilemma”) 
coukd be enhanced in the future as the world plunges into tighter and tighter interconnec- 


2 Sze the works cited in notes 1, 8, 10, 15, 17 supra. 

2! E-ckson, supra note 1; Jackson, supra note 15. See also the works cited in note 10 supra. 

= he paper by Keohane and Nye, supra note 12, has an extraordinarily well articulated view of the essential 
need for attention to various principles of governance (transparency, participation, etc.) in the world trading 
syste (as well as other international economic institutions). 

"vais term is used in the jurisprudence of the European Convention on the Protection of Human Rights and 
Fun=mental Freedoms, Nov. 4, 1950, 213 UNTS 221. 
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tions driven by technological innovations (e.g., in communications and transportation), 
which few, if any, nation-state governments can control or influence very much. 

For the purpose of illustrating some of my points above, I choose the hotly debated ques- 
tion of whether “competition policy” (such as antitrust or anticartel regulation) should be 
inserted into the GATT/WTO system, i.e., brought under the GATT/WTO umbrella with 
international treaty norms that would be part of the GATT/WTO system. How should policy- 
makers go about making this decision?” A series of questions can be posed, and then I will 
briefly suggest some approaches for answering those questions. To keep my discussion brief, 
I will use the term (criticized as ambiguous) “globalization” to refer to a large group of trends 
implying greater economic interdependence in the world, faster flows of economic forces 
across nation-state borders, and so forth. 


(1) Logically, one can ask whether there is a need for government action at all and 
how appraisal of that need is affected by globalization. 


(2) If there is such a need, can the nation-state governments adequately handle the 
problems, or is there a need for some sort of international action? 


(3) If nation-state governments cannot take adequate action to solve the problems, 
is there an existing international institutional framework that can assist, or are new 
frameworks needed? 


(4) Are there dangers in allocating authority to any international institutions available 
or reasonably constructible, and how can these be compared to uncoordinated action 
by nation-states, i.e., what are the costs as well as the benefits of “going international”? 


Clearly, there are more questions, but we can begin with these. 

(1) First, is there a need for government action? If one begins with the familiar assump- 
tions of market-oriented economics, the theory is to avoid government intervention and let 
the market operate. Buta classic exception to this is “market failure,” and competition prob- 
lems always appear on the classic lists of market failure. So the next question becomes, how 
do you evaluate the problem of competition market failure? Historically, this has been done 
- atthe nation-state level, and many government officials, especially in the United States, have 

argued that current problems are all solvable by nation-state action (including unilateral 
extraterritorial actions) or, at most, a series of (mostly) bilateral procedural “cooperation 
agreements.” But examine what is happening to competition policy in the current state of 
globalization. Is a single supplier in a nation-state (“relevant market”) a monopoly? Obvi- 
ously not, if open market borders have created a world market. Thus, a decision on market 
failure must take into account the structure of the world market. Howshould thatjudgment 
be made—by nation-states or through cross-border cooperation? And conversely, suppose 
several local suppliers seem to assure a competitive market in a nation-state, but when 
factors of globalization are recognized, it can be’seen that competition is dangerously lim- 
ited, either by cross-border business arrangements or by structures in the globalized market 
that constrain competition (e.g., government export subsidies, certain. types of government 
procurement, needed economies of scale). Thus, one sees that the judgment of market fail- 
ure itself now needs appreciation of the global conditions. Can this appreciation be accom- 
plished by nation-states? If only a large and rich country can accomplish such appreciation, 
is that country the appropriate place to make decisions on government response, or are other, 
poorer societies at risk because the large and rich country can tilt its policies to achieve ben- 
efits for its home constituencies that may harm foreign societies? 

(2) Suppose, one way or another, it can be seen that a certain sector of economic activity 
very much suggests market failure and the need for government responses. Can this re- 


*4 Readers may wish to peruse an interesting article by Professor Daniel K. Tarullo on this subject, Norms and 
Institutions in Global Competition Policy, 94 AJIL 478 (2000). 
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sponse (criminal or civil liability and other kinds of reactions) be adequately accomplished. 
by ræzion-states? If not, then some type of international response needs to be considered. 

(£. Nation-states can make a variety of possible responses, such as regulate (norms with 
sanczons), tax, subsidize, and restructure the market rules and organization (e.g., tradable 
righ). But at the international level, many of these tools are effectively not available. In- 
deed. in most situations (including those involving the WTO) only the first of these is rea- 
sona=ly available. Consequently, it must be asked if that one tool (regulation by interna- 
tion= norms coupled with a rule-oriented dispute settlement mechanism or other means 
that~ill create reasonable compliance) will operate efficiently to redress the market failure. 

(£ Thus, the problem demands an appraisal not only of the need for international 
actiaa, but of whether any international institution (current or future) is likely to be able 
to provide necessary action. And this appraisal must also examine the dangers or costs of 
such nternational action. What is the decision-making structure of the international insti- 
tutiom? Is it democratic? Is it paralyzed bya consensus procedure (which risks that holdout 
governments will make action hostage to specific, unilateral goals)? Does it tilt too strongly 
towazd the rich or toward the poor countries? Does it have important policy advocacy inputs 
such as those that only “civil society” (nongovernmental actors) can provide? Moreover, 
these features must be matched with the type of government action contemplated. For ex- 
amp 2, if the “rules” of the subject are generally expressed in broad, somewhat ambiguous 
term (like some antitrust statutes), national legal systems may be trusted to “fill in the 
gap” while international juridical systems would have great difficulty doing so in a manner 
acce=table to “sovereign nation-states.” 

A—ong the characteristics of any international institution targeted to perform needed 
international action must also be counted those regarding good governance and democratic 
legi=mation, as mentioned earlier. For example, one proposal for internationally addressing 
cometition policy is to establish a “forum” that could (currently at least) be independent 
of a> existing institution, including the WTO. One reason for this approach might be a de- 
sire -> open up a means of discourse with “civil society,” with important access and trans- 
paremcy for some NGOs. The fact that the WTO has heretofore been so negative about such 
an a=proach may be an important reason to avoid establishing this subject matter in the 
WTZ context.” 

In zhe specific case I used here as an illustration, there are many more complexities. 
Marze certain parts of the problem areas can be “internationalized” but not others (e.g., 
merger control; cf. cartel control). Furthermore, in the case of the WTO, it must be 
recognized that many competition policy issues are already a concern of that organization, 
with<lozens (I have counted almost sixty) of treaty clauses in the GATT, the services and in- 
tellectual property agreements, and new GATT ancillary agreements addressing such policy 
issuc:. In short, as to competition policy being dealt with by the WTO Agreements, there 
is a“=cady a substantial position for the WTO (those who resist are too late!). 

I 2almit that this brief discourse does not solve the problem posed, but I hope it points in 
a diction with a pragmatic focus, based on empirical information and much analysis of the 
instizitional characteristics at different government levels, on the factors that need to be 
considered (the approach I describe here could be complemented by some of the analysis 
me-ttioned in the other articles of this grouping). 

In conclusion, does it not make sense to go about these “linkage” issues in a manner quite 
diffent from that used in the five texts subject to scrutiny here, and instead use a sort of 


25 Sze INTERNATIONAL COMPETITION POLICY ADVISORY COMMITTEE TO THE ATTORNEY GENERAL AND ASSISTANT 
ATTTENEY GENERAL FOR ANTITRUST, U.S. DEP’T OF JUSTICE, FINAL REPORT, ch. 6 (2000). See also the ideas 
expre.sed by European Union Commissioner of Competition Policy Mario Monti in his keynote address at a 
contezence entitled Towards Global Competition held by the British Institute of International and Comparative 
Law ‘Aay 18, 2001) (notes of speech on file with author). 
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“bottom-up” approach? Could we not begin with a statement of a specific problem and the 
institutional needs to solve the problem, and then analyze the various factors that should. 
go into solving the problem, including the question of how to allocate the government 
decision-making authority that is best suited to achieving such a solution? Of course, the 
above example illustrates the start of that process. But a similar approach could be used for 
other subjects such as environmental and labor standards, or even human rights norms. 
Each case would be likely to require different considerations, and would call for an eval- 
uation of the need for any international response (e.g., in the light of “Prisoners’ Dilemma” 
or public choice considerations, as well as globalization effects). Then an examination of 
the existing or potential international mechanisms reasonably available for a response would 
be needed. This would clearly call for an appraisal of the risks of national and international 
government actions. How could potential power allocations to different institutions be 
abused? Coulda subject “link” become utilized as a surrogate or subterfuge for taking action 
for undesirable reasons, such as protecting domestic producer constituents from compe- 
tition in a manner that would incur cost or harm to other domestic constituents, and also 
possibly to interests beyond the border of the acting state (i.e., protectionist actions, or as 
GATT Article HI specifies, those done “so as to afford protection to domestic production”)? 

There is much yet to analyze, much yet to do. One of the important worries is whether, 
given the significant inadequacies of the existing international institutions, and the often 
extreme hostility to creating any new institution, it is reasonably possible to see any reso- 
lution to the dilemma of international coordination needs. Part of that dilemma is the 
skepticism about whether any existing or plausible new institution has the capacity to appro- 
priately address the policy landscape that I have outlined above. 


AFTERWORD: THE QUESTION OF LINKAGE 
By Jagdish Bhagwati” 


C=mmenting on the papers in this symposium is paradoxically a difficult task. The authors 
are remarkably distinguished and one can only learn from what they write. Indeed, I have 
learuzd much from them (especially from Dean David Leebron’s splendid clarification of 
several aspects of linkage, a paper that shows that he should have been an Oxford philos- 
opter if only he had not been such a successful legal scholar’). Yet it is easy for an invited 

. commentator to be overwhelmed by despair because the authors write for the most part as 
if ir = research vacuum. There is little attempt at relating what they write to the enormous 
literature on the problem of linkage. 

Nearly a decade ago, Professor Robert Hudec and I in fact pioneered the scholarly study 
of ltmkage, under the auspices of the American Society of International Law, whose flagship 
jou-~al is carrying this symposium. But search the symposium even for references to one or 
bot: of the massive and widely reviewed and cited volumes that we edited as a result of this 
project, Fair Trade and Harmonization: Prerequisites for Free Trade?’ and one finds scarce pick- 
ings Nor is there serious and integrating reference to the vast literature that has grown up 
since and can be found in several Journal articles and volumes of essays.” 

Commentary is thus made extremely difficult since the commentator must do the inte- 
granon herself. I suspect that Professor John Jackson shares my frustration, as when he 
reg-=ts the omission of a paper in the symposium with a developing-country perspective, 
thaz-almost none of the papers come to terms with the important North-South divide that 
cutszcross the corporations-nongovernmental organizations (NGOs) divide that exclusively 
dcrr:nates the perspectives from which a lawyer such as Professor Robert Howse writes.* 
Tha: the richest and most active NGOs are based in the North, and that many of their posi- 
tious generally tend to ignore the viewpoints of the NGOs, intellectuals, and governments 
of the South, has long been known to anyone who cares to step out into the real world or, 
fail tg that, has bothered to familiarize herself with the legal, economic, political, and policy 
literature on the subject. Consequently, how is one to address papers that fail to take such 
critical aspects of the issues at hand into account? 


7 _aiversity Professor, Columbia University; currently, Andre Meyer Senicar Fellow in International Economics 
at the Council on Foreign Relations. Thanks are due to Robert Hudec and Steve Charnovitz for helpful comments 
on an earlier draft. 

1 David Leebron, Linkages, 95 AJIL 5 (2002). 

2 ZIR TRADE AND HARMONIZATION: PREREQUISITES FOR FREE TRADE? (Jagdish Bhagwati & Rcebert E. Hudec eds., 
19950. 

3 £r a minimum, the reader may look at chapter 20 of my latest collection of policy essays, JAGDISH BHAGWATI, 
On Tt inking Clearly About the Linkage Between Trade and the Environment, in THE WIND OF THE HUNDRED Days: HOW 
‘WASERNGTON MISMANAGED GLOBALIZATION 189 (2000) [hereinafter Thinking Clearly]. It is addressed to the ques- 
tior af linking trade and environmental issues and provides a clear analytical taxonomy and substantive discussion 
of tæ issues raised by the two subject matters. It also contains a detailed bibliography to other writings on the 
subect since publication of the Bhagwati-Hudec volumes. 

* Eobert Howse, From Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime, 96 AJIL 
94: (102). Perhaps the most compelling and brilliant writings in several legal reviews on the issue are by Professor 
Gregory Shaffer of the University of Wisconsin Law School. See particularly Gregory C. Staffer, The World Trade 
Orgzr ization Under Challenge: Democracy and the Law and Politics of the WTO's Treatment of Trede and Environment 
Mats, 25 HARV. ENVTL. L. REV. 1 (2001) [hereinafter Shaffer, WTO Under Challenge). See atso Gregory C. Shaffer, ` 
WTZ Blue-Green Blues: The Impact of U.S. Domestic Politics on Trade-Labor, Trade-Environment Linkages for the WTO’s 
Fut-x->, 24 FORDHAM INT’L LJ. 608 (2000). 
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I will therefore take the only way out, given the time constraint: I will simply state, some- 
what informally, how I think the issue is best looked at, keeping both the policy and the 
theoretical perspectives in view. 

At the outset, let me comment on terminology. It has become fashionable in certain cir- 
cles to describe the linkage question as a “trade and...” question. I do not know who started 
this; Robert Hudec or I did not. I checked back to see the endorsements of the Bhagwati- 
Hudec volumes and found that my memory was correct: U.S. Trade Representative Carla 
Hills had used the terminology. Actually, writing in 1991, in The World Trading System at Risk,” 
I had raised the question of the threat posed to the trading system by lobbies (in the North, 
of course) seeking to impose their own “trade-unrelated” agendas on the GATT (and later 
the WTO) by simply adding the words “trade-related” before whatever these agendas were. 

All this is not just a question of semantics. Underlying the determined efforts of these to- 
date mainly northern lobbies to work their agendas into the WTO, as well as other trade 
institutions and treaties, is a public relations machine that rationalizes the campaigns by 
arguing that there is an intrinsic, hence legitimate need to bring these agendas onto the trade 
scene. Indeed, that should be the only compelling criterion in bringing these agendas onto, 
say, the WTO, rather than the desire of a lobby to “piggyback” onto, or “hitchhike,” as we 
say, for self-aggrandizing legislative agendas in Washington, D.C., after Black Tuesday on 
September 11, 2001, in the United States. 

One might well ask then: what is the underlying principle of the GATT or the WTO, a trade 
institution? It surely has to be the fact that noncoercive trade, according to what we have 
learned since Adam Smith, is a mutually beneficial phenomenon. True, this proposition holds, 
generally speaking, only when two agents trade. In particular, nothing guarantees that the 
freeing of trade between two will not harm a third by, say, reducing the latter’s markets and 
hence imposing what we economists call a “terms-of-trade” loss on it, much the way a storm, 
not of its own making, may destroy its railroads. I have therefore argued that the Bretton 
Woods institutions must be geared to providing compensation or adjustment assistance to 
poor countries harmed by the freeing of trade at the WTO, as when the Appellate Body’s 
decision of September 1997 on the European banana regime, which was correct in terms of 
trade, seriously harms the small Caribbean nations; or when the Uruguay Round harms coun- 
tries in Africa (as seemed to be the agreed wisdom from many computable model studies 
of the effects of the Uruguay Round agreements on liberalizing trade). It is time to put the 
president of the World Bank to work systematically to buttress the world trading system and 
the helpful freeing of trade that the WTO oversees and encourages, by aiding the poor as 
necessitated by those WTO actions. 

By this test of mutual advantage, the Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS) does not belong to the WTO. It facilitates, even enforces with the 
aid of trade sanctions, what is in the main a payment by the poor countries (which consume 
intellectual property) to the rich countries (which produce it).° By putting TRIPS into the 
WTO, in essence we legitimated the use of the WTO to extract royalty payments. 


5 JAGDISH BHAGWATI, THE WORLD TRADING SYSTEM AT RISK (1991) (based on the 1990 Harry Johnson Lecture 
delivered in London). 

ê Some middle-level countries such as India do produce some intellectual property (IP), especially in software 
and movies, so they may well see an interest in the TRIPS regime, which addresses the IP question at the WTO. 
There are different questions to be distinguished here: is IPP (i.e., IP protection) good for the poor countries? 
Is it good for world efficiency? Is more IPP usually better than less IPP (an assertion that seems to underlie the ex- 
orbitant twenty-year patents introduced into the TRIPS Agreement at the WTO at the insistence of the rich 
countries led by the United States)? If it is good for the poor countries, and for world efficiency (matters that are 
in doubt at the economic-theoretical level), should we use trade sanctions to promote and sustain it? And even 
if trade sanctions are all right, should they be introduced into self-standing treaties like the multilateral envi- 
ronmental agreements, or should they be deployed by putting IPP inte the WTO as we did with the TRIPS Agree- 
ment? In the public debate, these questions have not been sufficiently distinguished. 
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We also demonstrated to the next set of northern lobbies that they could do the same. 
Thus the unions nowsay: you did it for “capital,” so do it for “labor”; and the environmental 
lobb- 2s say: you did it for capital, so do it for “nature.” And the poor countries that have no 
lobb 2s anywhere like the sumptuous ones such as the Sierra Club and the AFL-CIO now find 
themselves at the receiving end ofa growing list of lobbying demands that the northern pol- 
iticiams are ready to concede, cynically realizing that the bone thrown to these lobbies in their 
owr political space is actually a bone down the gullets of the poor countries.’ 

Te poor countries protest as best they can, trying to slow down the threatened capture 
of ik= WTO and trade expansion by these lobbies, which press for a series of copycat inclu- 
siors of their agendas into the WTO. That retards the process of trade liberalization. I have 
said =Isewhere that the WTO rests on three legs, the GATT (an goods), the GATS (on ser- 
vice=, and the TRIPS Agreement.’ But that third leg does not belong; and it is prompting 
the =-owth of yet other legs, so that the WTO, a tripod, is turning into a centipede, slowing 
dow: the freeing of trade as the poor countries object and protest and walk away from nego- 
tiations (as they did at Seattle). In fact, having gotten the developing countries finally to 
come to the GATT/WTO by persuading them that multilateralism is the defense of the weak 
(in made matters), the many claimants of linkage have wound up making those countries 
feel -nat they are about to see the WTO captured to launch an assault on the weak (via the 
prozressive intrusion of nontrade agendas). 

Læt me turn to the task of examining the merits of two principal subjects of linkage de- 
maas: competition policy and labor standards,’ each of which helps me discuss the linkage 
issu= with the aid ofan organizing analytical principle that reflects, following Robert Hudec, 
the z stinction between access to foreign markets and access to our own.” In focusing on mar- 
ket 2ccess as my organizing principle, I would appear to be in the company of the three co- 
authors in this symposium, Professor Kyle Bagwell, Petros Mavroidis, and Robert Staiger, 
whe argue in the title of their paper that it is all a question of market access. But, as will 
soo- become apparent, I use the concept in a much broader sense than they do and I share 
som of John Jackson’s concern about the usefulness of the way they pose the linkage 
prot em and its solution.” 

Access to Foreign Markets. Let me proceed with an example. Take the European soybean 
case where the Kennedy Round concession was not being honored.” This meant that market 
access to Europe was being denied, which takes one straight to Article XXIJII:1(a) on the 


* Tus, the Third World Intellectuals and NGOs’ Statement Against Linkage (1999) (TWIN-SAL), issued by nearly a 
huns=d prominent intellectuals and NGOs from around the Third World prior to the Seattle WTO Ministerial 
Con‘e-ence, pointedly noted that the “capital” complained about by the unions was their own corporations; and that 
it waszzonic and self-serving to say that, because one injustice was done to the poor countries, others were legitimate 
and zust follow suit! The TWIN-SAL is available online at <http://cuts.org/twin-sal.htm> (visited Nov. 7, 2001). 

®“maddition to the TRIPS Agreement, the legs are the General Agreement on Tariffs and Trade (GATT) and 
the zneral Agreement on Trade in Services (GATS). 

ST eave out, for reasons of economy, the question of “trade and the environment.” That issue has many aspects 
that annot be treated adequately in a short space. Besides, as distinct from the labor linkage question, 
envic=nmental issues are already in the WTO in a big way, often from dispute settlement cases that have catapulted 
the TT and then the WTO into the center of environmentalist storms. Moreover, my own views on trade and 
the exvironment have been spelled out many times elsewhere and are readily available in an essay, Thinking Clearly, 
reprizted in my collection of public policy essays, THE WIND OF THE HUNDRED DAYS, supra nate 3. 

Ebert Hudec calls the former “offensive” and the latter “defensive.” Of course, one could be reduced to the 
flip -ice of the other; but the distinction is practical and useful, as I hope to show in the text. 

4 in particular, their approach is somewhat narrow, in my judgment, in confining itself to Article XXII:1 (b) 
and t-us to how changes in domestic commitments regarding labor and environmental standards would affect 
mar==t access and hence how countries should be allowed under Article XXII: 1(b) to “compensate” with trade 
poliz*changes for the consequences of such changes in commitments. But this is surely a very limited way to view 
the xoblem of linkage: the complex and difficult questions raised by it relate to objections to mere differences 
in (erage) standards, not just changes in them. See General Agreement on Tariffs and Trade, Art. XXIII:1 (b), 
Maresh Agreement Establishing the World Trade Organization, Annex 1A, in WORLD TRADE ORGANIZATION, 
THELSGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 17 (1999). 

*Earopean Community—Payments and Subsidies on Oilseeds and Animal-Feed Proteins, Dec. 14, 1989, GATT 
B.LED. (37th Supp.) at 86 (1991); Mar. 31, 1992, id. (89th Supp.) at 91 (1993). ; 
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violation of a concession. But if the concession is nullified indirectly, as was done by the 
European Union, then we have recourse to Article XXIII:1 (b). 

Consider an analogy. Say, you have agreed to open the impregnable door to your castle. 
If you then close the door, that undermines my access to your castle, taking us to Article 
XXIII:1 (a). But suppose that you keep the door open but then proceed to build a moat 
around the castle that I cannot negotiate; this is a “non-violation” violation of the access 
negotiated for my benefit: Article XXIII:1 (b) applies. 

Nothing fanciful so far. But now suppose that I say that I really cannot get into your castle 
because, as soon as I get past your door, I fall into traps set by your people to catch wild 
game. Or you indulge in fun and games, which involves shooting off AK-47s, and I there- 
fore find your markets impossible to penetrate without peril. So I object to your ways of 
doing business as tantamount to denying me my negotiated market access. Sounds familiar? 
It should: that was what we were complaining about to Japan through the late 1980s and 
early 1990s, when we developed the “Structural Impediments Initiative” (SII), which listed 
over 250 Japanese domestic policies and practices, including their savings behavior and their 
working hours, as tantamount to denial of market access! 

If we go down this route, we are clearly going over a cliff, not just down a slippery slope, 
in the way we view Hudec’s “offensive” market access problem: too many things are on the 
line and only discord and disruption of trade can follow. We really must pause before we 
drag into WTO jurisprudence and practice others’ differences in domestic policies and insti- 
tutions, claiming in effect that any such differences abroad are to be the stuff of which 
“unfair trade” charges of denial of negotiated market access are made. 

I believe we have retreated from the SII type of open-ended shooting off of barbs against 
foreign nations for access to their markets. And I have not seen any real objection recently 
to foreign practices, for example, on the environment and labor when access to their markets 
is involved; e.g., when did anyone claim that Mexico’s lower environmental and labor stan- 
dards made our access to Mexican markets unfairly loaded against us? We could certainly 
have done so, as when we went after Japan on everything; but it does not appear to be what 
happens these days. 

What remains for sure, however, is one main area of contention: namely, competition policy. 
After all, GATT traditionally built in safeguards, however inefficient, against the abuse of 
state trading to frustrate negotiated market access. Thus, we in the United States now expect 
foreign governments also to outlaw private restrictive practices to ensure fair competition 
and better market access to their markets so that openness of markets is accompanied by 
“competition policy” measures taken to improve the penetrability of markets. We also expect 
that foreign governments will take active steps to remove private restrictive practices. 

Which practices must be removed, and what degree and type of enforcement would be 
deemed satisfactory, are matters that would have to be negotiated. But “trade and compe- 
tition policy” is considered now to be a thoroughly appropriate subject for the WTO.” In 
short, while we are currently not into using Article XXJII:1(b) to challenge other nations’ 
“competition policy” practices—in fact, Eastman Kodak lost on all counts to Fuji when the 
USTR tried to do so—there certainly has been a growing sentiment that we ought to nego- 
tiate (not dictate, as the United States tried to do with Japan, using the section 301 legis- 
lative tools of “aggressive unilateralism”) on the matter at the next multilateral round. In 
fact, the Doha WTO Ministerial Conference in November 2001 did precisely that as it 
launched the next round. 


13 This is not to deny that there are differences between the Office of the United States Trade Representative 
(USTR) and the Antitrust Division of the Justice Department on whether to pursue competition policy outside 
or inside the WTO. Joel Klein and Charlene Barshefsky did not see eye to eye on this question. The European 
Union was with the USTR on this, however. 


130 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 96:126 ° 


T25 specific “linkage” therefore has a rationale, accepted by nearly all members of the 
WTZ. that can be described simply as follows: Opening markets will lead to increased trade, but 
this crease can be frustrated by public and private business practices that proximately nullify the effects 
of the 2nhanced openness; as a result, we may negotiate mutually acceptable rules (under the rubric of 
“comzetition policy”) in regard thereto at the WTO."* 

Bus, to repeat: few nations would expand this approach, in view of the disastrous expe- 
rience with SII, to anything, even within competition policy, that is more than absolutely 
mininalist agreements on certain “restrictive practices,” very narrowly defined and leaving 
' grez leeway for differences between nations in domestic practices and institutions. Nor will 
we woness an open-ended embrace of the doctrine that we should be free to demand that 
ever hing we fancy as interfering with market access be put on the line and into the WTO. 
The J.S.-Japan experience in the late 1980s and early 1990s has left us with a fair degree of 
wiscem, and caution, as to where we go in regard to what I call the “penetrability issue” as 
distimct from the “openness issue,” i.e., Hudec’s “offensive” aspect of access to others’ markets. 

I He to think that, by arguing against the SII approach favored by the Clinton admin- 
istretion, reflecting an obsession with Japan’s omnipotence and rivalry that has now passed,” 
and then by sounding the alarm over the drift toward citing any differences between nations 
on d=mestic policies and institutions as tantamount to “unfair trade,” I may have contrib- 
uted -o this sense of caution and restraint. 

Ass to Our Markets. The question of access to our markets has instead been raised most 
poin=dly regarding both labor standards and environmental issues. There are important, 
inde=d critical, differences between these two classes of issues, even as the two sets of lob- 
byis:s find it convenient to work together. These differences have been written about by 
othess and me many times. I will therefore focus only on labor standards at the WTO, stress- 
ing zat there are limited parallels with, and huge differences between, the environmental 
" quesions and the issue as to whether and how they belong to the WTO.” Can we make a 
stro7g case that labor standards must be encompassed by the WTO or trade treaties? I do not 
thirk so.” 

T-e arguments for linkage here can be subdivided into two sets: the “egoistical” (i.e., self- 
servizg) ones and the “altruistic” (i.e., others-oriented) ones. 

Taée the former. The unions naturally feel threatened by competition from the low-wage, 
low=tandards poor countries. They fear that it will reduce the real wages of unskilled 
worsers, especially those that are their members; they also worry that their own labor stan- 
dards, won by hard and glorious struggle over decades of organization and agitation, will be 
reduced by a “race to the bottom.” But the empirical evidence does not corroborate these 
fears. widely prevalent as they often are. 

Mech empirical work has shown that, at worst, the adverse effect of trade with poor coun- 
trie: on the wages in the rich countries is small. My own work strongly suggests that trade 


1H T ase the word “proximately” deliberately. For almost anything will indirectly, i.e., not proximately, affect 
trade ` 

5 =e, in particular, the several op-ed pieces and articles that I wrote at the time on Japan, and reprinted in my 
twa xblic policy collections, JAGDISH BHAGWATI, A STREAM OF WINDOWS: UNSETTLING REFLECTIONS ON TRADE, 
IMMEC3ATION AND DEMOCRACY (1998) and THE WIND OF THE HUNDRED Days, supra note 3. 

15 =e in particular THE WORLD TRADING SYSTEM AT RISK, supra note 5. 

17 Sse in particular Jagdish Bhagwati & T. N. Srinivasan, Trade and the Environment: Does Environmental Diversity 
Detrcet from the Case for Free Trade? in FAIR TRADE AND HARMONIZATION, supra note 2, at 159. That essay deals with 
the Lakage issue as it pertains to the environment. The issue of values-related PPMs that I discuss below with 
reference to labor standards, see text following note 23 infra, arises also with environmental standards, though not 
with te same moral force. 

3 I have written several papers on this issue. The latest was an op-ed article, Jagdish Bhagwati; Break the Link 
Betwe Trade and Labour, FIN. TIMES (London), Aug. 29, 2001, at 15 (longer version on file with author). Other 
artic =- of mine on the subject are reprinted in my essays in THE WIND OF THE HUNDRED DAYS, supra note 3, and 
in the zarlier collection, A STREAM OF WINDOWS, supra note 15. 
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may even have moderated the decline in real wages that would have occurred from unskilled- 
labor-saving technical change.'® The recent and influential empirical work of Robert 
Feenstra and Gordon Hanson, which models and estimates the effect on earnings of Amer- 
ican unskilled workers from the outsourcing of labor-intensive inputs to the developing 
countries over two decades also does likewise: the effect is mildly favorable, and definitely not 
adverse.” 

Equally, there seems to be practically no empirical evidence of a race to the bottom in 
terms of our own labor standards. Daniel Drezner, who has written an entire book on the 
subject, confirms this conclusion: the rhetoric of globalization is used by both its enemies 
and its friends to create the mythology of such a race to the bottom.” Indeed, even in the 
textile industry, many of whose firms have gone abroad to poor countries, sweatshops have 
not broken out in the rich countries as a result. The sweatshops of New York result from the 
influx of illegal immigrants and our attempts at curbing it, which drive these unfortunates 
into second-class underdog status where exploitation is easier. Blame must also be assigned 
to abysmally low levels of enforcement. Similarly, the astonishingly appalling record of the 
United States on protecting the workers’ basic right to unionize,” and the declining long- 
run trend in union membership, has little to do with globalization and much to do with the 
draconian antilabor legislation that goes back over half a century. 

What about the altruistic grounds for pushing labor standards into trade treaties and 
institutions? We may work to prevent little green men on Mars from exploiting little green 
children even if we have no trade with or investment in Mars; empathy may be our moti- 
vation. Here, too, the argument is far from compelling. Let me mention just two problems 
with, say, a social clause at the WTO that would link market access rights to the fulfillment of 
certain labor standards or rights. 

First, trade sanctions can flag problems; they are not good at flogging them. Typically, when 
used, they also generate resentment and resistance. Thus, last November, when I inter- 
viewed the leaders of Indian trade unions, with a membership exceeding seven million, they 
opposed the social clause stoutly because they feared it would lead to protection that would 
harm them. The left-leaning among them had a special response: we did not get rid of the 
CIA to be run by the AFL-CIO! 

The proponents of trade sanctions also deride the approach of moral suasion, saying ‘it 
lacks teeth. My riposte is that God gave us not just teeth but also a tongue. A good tongue- 
lashing today, with the ubiquity of CNN and civil society groups, can be very effective. 


19 See Jagdish Bhagwati, Play It Again, Sam: A New Look at Trade and Wages, in THE WIND OF THE HUNDRED Days, 
supra note 3, at 151. 

20 See ROBERT C. FEENSTRA & GORDON H. HANSON, PRODUCTIVITY MEASUREMENT AND THE IMPACT OF TRADE AND 
TECHNOLOGY ON WAGES: ESTIMATES FOR THE U.S., 1972-1990 (Nat’] Bureau of Econ. Research, Working Paper No. 
6052, 1997). This much-cited study shows a risein real wages of unskilled labor as a result of the outsourcing; but 
the wages of skilled labor rise even more, so that the skill premium is shown to increase thanks to outsourcing in 
the last two decades of U.S. experience. The Feenstra-Hanson study is always cited as showing that the unions’ 
claims of immiseration due to trade with poor countries are justified. But, as Feenstra has clarified in personal 
correspondence, the study shows the opposite. The problem is that the published study focuses only on the effect 
on the wage premium, and does not highlightin any way the effect on absolute real wages of the unskilled workers. 

2i See DANIEL W. DREZNER, WHO RULES? STATE POWERAND THE STRUCTURE OF GLOBAL REGULATION (forthcoming 
2003); Daniel W. Drezner, Bottom Feeders, FOREIGN POL’Y, Nov./Dec. 2000, at 64; Daniel W. Drezner, Globalization 
and Policy Convergence, INT'L STUD. REV., Spring 2001, at 53. In addition, of course, there is much econometric 
evidence of the absence of a race to the bottom. See BEATA K. SMARZYNSKA & SHANG-JIN WEI, POLLUTION HAVENS 
AND FOREIGN DIRECT INVESTMENT: DIRTY SECRET OR POPULAR MYTH? (World Bank Policy Research Working Paper 
No. 2673, 2001) (and the many references therein); Bhagwati & Srinivasan, supra note 17; Arik Levinson, Envi- 
ronmental Regulations and Industry Location: International and Domestic Evidence, in FAIR TRADEAND HARMONIZATION, 
supra note 2, at 429. 

2 See the recent report by HUMAN RIGHTS WATCH, UNFAIR ADVANTAGE: WORKERS’ FREEDOM OF ASSOCIATION 
IN THE UNITED STATES UNDER INTERNATIONAL HUMAN RIGHTS STANDARDS (2000), at <http://www.hrw.org/ 
reports/2000/uslabor/>. 
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In fact, if one looks at the International Programme for the Eradication of Child Labor 
of th= International Labour Organization (ILO), it works verv well since it does the heavy 
liftin= necessary to make a dent on child labor. By contrast, trade sanctions, or their threat, 
have been not just unproductive, but also counterproductive. In Bangladesh, the threat to 
exports when the Harkin bill on banning products using child labor was being considered 
in tre U.S. Congress led to the discharge of female children in textiles, who were often forced 
inste=d into prostitution by destitute parents. 

Besdes, trade sanctions apply only to trade. But only 5 percent of the output of child la- 
bor = the world is exported, so that trade sanctions are not even a properly targeted policy. 
This soint is also demonstrated by the sanctioned prohibition of imports of products made 
with —rison labor in the original GATT. Can anyone seriously maintain that this proscription 
makes any sense today, when prisons in countries such as the United States typically engage 
inmses in work, nearly all of whose output is sold commercially at home? To eliminate 
prisoc labor, it would have to be reached at source, not through negligible exports. 

This example also shows that these types of questions are too complex to be dealt with at 
the ATT or the WTO. Thus, today, we want prisoners to work. We just do not want gulag 
conditions. Besides, with privatization, many prisoners are working in effect without mini- 
mur wages and under conditions of forced labor: how do we address that situation? The 
WTC is hardly the place to discuss these questions meaningfully; the ILO is. 

In fact, I would stress that the WTO does not begin to qualify to be the institution to 
maraze the complex issues raised by “core labor standards” concepts such as the right to 
unic—ize and the absence of gender discrimination. Take just the latter. Even if we were to 
take Merely the question of equal pay within its vast scope, such equality can be defined in 
diffe-2nt ways. Is it just payment of identical wages for equal merit when both women and 
mer. -vork for the American Society of International Law? Or is it also equal pay across 
diffe-2nt sectors for equal qualifications as determined, for instance, by a pay commission 
in ser2ral countries? Or do we raise questions of metapreferences and ask why women gravi- 
tate steward lower-paying occupations and what we need to do about it in terms of gender 
ider čty formation, values formation, role-playing, and so forth. Does anyone expect that all 
this =n be sorted out at the WTO? Our distinguished congressmen, the trade aficionados 
sucF as Charles Rangel of New York, Robert Matsui of California, and Sander Levin of 
Michezan, appear to believe incorrectly that only the far-right Republicans and ideological 
free aders among the economists oppose the inclusion of such “core” standards into the 
WTC under a social clause. But they do not have a realistic comprehension of what they are 
aski for; and their demands seem to me to be inadequately thought through. 

Bes.des, are they aware that the WTO’s annual budgetis just under $100 million, less than 
the travel budget of the International Monetary Fund? The WTO has fewer economists than 
a serous university economics department in the United States. As a member of the small 
grouc of external advisers to Director-General Mike Moore, I was invited to attend the Doha 
Min_=erial Conference; but the WTO could not pay the airfare! The U.S. demands that the 
secr=tariat meet more with NGOs have not been met with new funds; the dialogue con- 
tinu= but is diminished in frequency by lack of financing. A social clause predictably will 
be at=nded to by half an economist in the WTO Secretariat!” 

H- does one deal with the final, quasi-moral argument, identified by Robert Hudec and 
me “= our work, and christened there as the problem of “values-related” process and pro- 
duction methods (PPMs)? In short, if we simply object to the way something is made, should 
we ke able to rule out its importation (as long, of course, as we do not discriminate in favor 


2 Ofcourse, as Robert Hudec reminds me, this argument of resource shortage is applicable to all new tasks that 
may kb =put on the WTO’s shoulders and therefore applies equally, for instance, to competition policy. For some 
years-now, others, including the Canadian economist Sylvia Ostry, and I have agitated for the WTO budget to be 
auga cated, with a number of ideas, but nothing has transpired. 
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of home production or between different sources)? Now, it is necessary first to see why the 
GATT Secretariat had long been of the view that PPMs could not be used to rule out 
imports. The argument came from the trade side: we trade economists were brought up on 
Professor Gottfried Haberler’s recall of the celebrated German tariff on mountain cattle, 
which was designed to give Switzerland a trade concession while excluding Danish cattle (be- 
cause Denmark had not made reciprocal concessions as “payment”).”* Evidently, this tariff was 
nondiscriminatory. Lawyers do not need to be reminded that what is facially nondiscrimina- 
tory may turn out to be truly discriminatory. 

I believe, therefore, that the Tuna/Dolphin decisions were simply in that tradition. And we 
at the GATT certainly thought that if we were to allow member countries an automatic right 
to exclude products on PPM grounds, especially moral grounds, that would be opening a 
real Pandora’s box. Moreover, the weaker states would be at a disadvantage because they 
could not realistically invoke trade sanctions or use them to advantage the way the powerful 
nations could, so that the white man’s burden would be de facto combined with the GATT- 
sanctions version of gunboat diplomacy.” 

Of course, the legal question is focused on whether Article XX should be interpreted so 
broadly as to permit exception to matters such as using purse seine nets in tuna fishing and 
refraining from shrimp farming on the seas without the use of turtle-excluding devices 
(TEDs), which was the subject of the Shrimp/Turtle case several years later. That later judgment 
by the Appellate Body overturned the narrower earlier rulings in the Tuna/Dolphin case.” 

I wonder, however, whether the environmentally more accommodating interpretation of 
the scope of Article XX in the Shrimp/Turtle decision of the Appellate Body was not influ- 
enced by the persistent environmental lobbies of the North and their well-financed legal 
arguments, which could not be matched by the relatively shoestring legal operations of the 
four developing country plaintiffs. I was also somewhat puzzled by the court’s (partial) reli- 
ance in this reversal on the preamble to the Marrakesh treaty establishing the WTO, where 
the phrase “sustainable development” is used. Aside from the fact that even God does not 
know what this phrase really means, popular as it is, it is surprising to ask the developing 
countries, which cannot find the resources even to read the fine print that is increasingly 
thrown at them by the legalistic texts of trade treaties and instruments, to worry as well 
about what goes into the preambles. Many of us nonlegal intellectuals and experts think that 
the preamble is like the overture at the opera: the audience is free to rustle through the 
libretto and even to whisper to friends until the real opera begins!*’ 

I happen to think as an intellectual and not a lawyer that, while the Appellate Body cer- 
tainly tries to be fair-minded in its decisions, it would be more prudent for it not to let earlier 
findings be replaced so drastically as in the shift from the Tuna/Dolphin to the Shrimp/Turtle 


**The famous cattle concession was granted by Germany to Switzerland in the Swiss-German Commercial Treaty 
of April 12, 1904. For the German text of the concession and its translation, see GERARD CURZON, MULTILATERAL 
COMMERCIAL DIPLOMACY 60 n.1 (1965). 

® This viewpoint is prevalent among Indian NGOs, to my certain knowledge. See also Shaffer, WTO Under 
Challenge, supra note 4 (citing the important Indian environmental NGO, Center for Science and Technology, 
precisely to this effect). 

*5 See United States—Import Prohibition of Certain Shrimp and Shrimp Products, WTO Doc. WI/DS58/R 
(panel report May 15, 1998), excerpted in 37 ILM 832 (1998); United States—Import Prohibition of Certain Shrimp 
and Shrimp Products, WTO Doc. WT/DS58/AB/R (Appellate Body Oct. 12, 1998), 38 ILM 118 (1999); United 
States—Restrictions on Imports of Tuna, GATT B.LS.D. (39th Supp.) at 155 (1993), 30 ILM 1594 (1991) 
(unadopted panel report Aug. 16, 1991); United States—Restrictions on Imports of Tuna, 33 ILM 839 (1994) 
(unadopted panel report June 16, 1994). 

°” My lawyer friends disagree on whether preambles are to be taken as binding; nor do they agree on whether 
the insertion of the phrase “sustainable development” in the Marrakesh preamble should be interpreted as a nod 
in favor of shifting Article XX in 2 more environmentally friendly direction, as the Appellate Body did. My point 
simply is that few of the poor countries can have been aware that the preamble mattered. In short, the bureaucrats 
and the politicians signing these agreements have simply no idea what they are getting into, and we need to take 
cognizance of that. 
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decéions, which was doubtless influenced to some degree by the environmental lobbies of 
the “orth. Instead, such dramatic reversals or changes are better made in negotiations than 
in cearts, especially those that have already attracted flak from civil society groups as com- 
posed of “faceless judges” without a direct elective mandate. In the Shrimp/Turtle case, I 
think the proper course of action could have been for the Appellate Body to permit the Tuna/ 
' Dolt-#-in decision in final form to stand, while stating explicitly that Article XX had to be polit- 
ical; addressed by the member states now that environmental issues had seized center stage, 
a sit=ation that did not exist to anything like the same degree when the GATT was signed.™ 
Sucka political negotiation, which I hope we will have at the “Development Round” launched 
at Deha, Qatar, or later, would ideally include an agreement such as the following (where 
[illustrate with respect to the Shrimp/Turtle case, but the points are more general): 


— since turtles are an endangered species subject to the rules of the Convention on 
International Trade in Endangered Species of Wild Fauna and Flora (CITES), and 
CITES prohibits trade in turtles and turtle parts, the treaty should be renegotiated and 
extended to include specific PPM practices such as nonuse of TEDs, which can indi- 
rectly damage these endangered species—a procedure that surely makes sense since 
TEDs became available after the CITES treaty was signed; and 


— since TEDs cost money, the United States should consider buying them (at $50.00 a 
net, I gather, from Wal-Mart) and distributing them to the several thousand, but still 
few, fishermen in the plaintiff countries, a procedure that would be fair-minded since 
the rich countries and their NGOs that feel strongly about this issue should provide 
enabling assistance to the poor countries that do not; and besides, when we negotiate 
free-standing multilateral environmental agreements such as the Kyoto Treaty, we do 
get the rich countries to pay the poor countries for necessary technology, and to pay 
hugely in comparison to the minuscule sums that TEDs would cost. 


In conclusion, I would reiterate that, if we take the North-South divide seriously, as we 
must, we must be more mindful of the serious objections that the developing countries have 
to seme of the linkage issues that touch on their interests directly and adversely in their own 
judgment. Their fears that they are under assault by our lobbies pushing for such linkage 
are +ell-founded; and principles and architecture should not be sacrificed to politics and 
power as the WTO enters the new century. 


2387 znow that Steve Charnovitz thinks otherwise, that Article XX was drafted so as to include the preservation 
of wiclife and fisheries. But I do not believe that we can rely on that to use Article XX(f) to drive far bigger ele- 
phant through the door. 


AFTERWORD: THE “TRADE AND...” GONUNDRUM—A COMMENTARY 
By Debra P. Steger’ 


The issue of whether and how the trading system should deal with social and economic 
policies not strictly within the ambit of the WTO has been with us at least since the incep- 
tion of the GATT in 1947-1948. It is not a new question. The problem, however, has become 
even more vexing since the 1970s, as tariffs became less important in trading relationships 
and governments struggled to respond to a proliferation of nontariff barriers to trade. I will 
argue, in this Afterword, that the question is not whether the WTO should or should not 
deal with the “trade and . . . ” subjects—trade and environment, trade and public health, 
trade and labor rights, trade and human rights, trade and competition, trade and invest- 
ment, and trade and intellectual property, to name a few. It already does and has done so, 
in many respects, since 1948. The question I would pose is this: how should these so-called 
nontrade subjects be dealt with within the WTO system? And who should define the scope 
of WTO recognition /cognizance of these subjects: WTO member governments (the “Mem- 
bers”) or the quasi-judicial bodies of the dispute settlement system (the panels and the Ap- 
pellate Body)? 

I have been asked to comment on the five articles in this symposium from the perspective 
of an “insider,” both as director of the Appellate Body Secretariat of the WTO (from 1995 
to 2001) and as a senior negotiator for Canada in the Uruguay Round of Multilateral Trade 
Negotiations. I found all of these articles to be extremely interesting and dense with theo- 
retical analysis—the authors have made valiant attempts to impose some order and clarity 
on a complex and murky subject. Each contribution is unique, approaching the subject in 
a different way, which makes the challenge ofa commentator even more difficult. Although 
Isaw, in these articles, much for academic commentators to reflect upon, I saw less in them 
of a practical nature that government policymakers and negotiators could use in shaping the 
multilateral trading system. In my view, what is needed, but is unfortunately missing from 
this collection, is some empirical analysis of the current state of “scope” and “linkage” of 
these “other” subjects within the WTO treaty itself or in the relationships between the WTO 
and other international organizations, such as the World Intellectual Property Organization 
(WIPO), the World Heath Organization (WHO), and the International Labour Organiza- 
tion (ILO). Governments need to know where things are—some empirical analyses setting 
out the landscape as it currently exists—to be fully informed and able to meet the chal- 
lenges ahead. The authors and I agree that the problems of scope and linkage are essen- 
tially political in nature. Therefore, the solutions will also be political. In searching for those 
solutions, we would benefit from in-depth analyses of the state of the horizontal interrela- 
tionships between the various international organizations and between the different agen- 
cies with overlapping jurisdictions within governments. 

I will begin by giving some general comments on each of the five contributions, and then 
I will share a few thoughts of my own about the “trade and...” conundrum. I agree with 
those who have observed that the “trade and ... ” problem has always been with us. It is 


* Visiting Professor of Law, University of Toronto; former Director, Appellate Body Secretariat, World Trade 
Organization. I am grateful for helpful comments from Florentino Feliciano, Robert Hudec, Murray Smith, and 
Michael Trebilcock. 
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clear, from the text of the GATT 1947, that the negotiators of the original GATT were aware 
of tze need for balance between the objective of freer trade and other important policy 
objectives, for example, protection of public health. In my own comments, I will focus on 
the -nkage between norms in the text of the GATT itself, as it was originally drafted, and as 
it has been interpreted over the years. The language in Article XX of the GATT, for ex- 
amp, is ambiguous and has not lent itself to clear and consistent interpretation. However, 
the mnkages between the norms against discrimination but in favor of protection of public 
heath, for example, are there in the text of Article XX, General Exceptions. Should we 
leav=it up to the quasi-judicial arbitrators—the panels and the Appellate Body—to interpret 
and apply this language in practice? Or is the problem of the linkage of the objectives of 
freer trade and other important public policies too important to be left to the adjudicators? 
Sho-ld it rest, instead, with the political and legislative bodies of the WTO? 


I. COMMENTS ON THE ARTICLES 


Ts start with the most theoretical of the articles in this symposium, David Leebron has 
pro~ded us with some very useful taxonomies to examine why, and by what modalities, trade 
and nontrade issues should be linked.’ His insights on the differences between issue linkage 
and sue scope, and his taxonomies of substantive linkage (between norms), strategic link- 
age,-anction linkage, and regime borrowing are useful, both in helping us to think more ana- 
lyticelly and rigorously about the linkage issue generally, and in helping to provide a meth- 
odology for analyzing why trade and nontrade issues should be linked. This paper would 
have-been even more helpful and interesting if it had examined linkage in an existing area, 
for =xample, intellectual property and trade or environment and trade. In reading this 
rather abstract, analytical piece, one is compelled to observe that the linkage train left the 
station a long time ago, and it is time now to reflect on where that train is, describe it em- 

‘pirically, and then think about where it is heading and if that is where we want it to go. In 
some of his theoretical musings, however, Leebron seems to recognize that the train is 
inde=d out of the station, when he speaks of the problems of “regime borrowing” and “sanc- 
tion inkage”—these are real-world phenomena or responses to strategic linkage with which 
we zve all too familiar. 

Jcel Trachtman heroically attempts to explore government behavior and asserts at the 
outset of his article that all “trade and ...” decisions are constructed, or political, in 
nature.” I agree. I also agree that the major question is whether trade rules and nontrade 
rule= should be combined in the WTO in a different way than they are at present. And he 
is correct when he says that linkage is already “pervasive” in the WTO regime.’ In my view, 
Tracatman has provided us with a useful theoretical structure to examine the complex and 
difficult linkage issues facing the WTO system today. His paper, like Leebron’s, would have 
ben=fited from more empirical examination of actual case studies of linkages in the current 
syste. For example, in his typology of horizontal relationships between international orga- 
nizetions, it would be worth studying the relationship between the WTO and the WIPO— 
this 5 an extremely interesting and harmonious example of two international organizations 
witk jurisdiction in many respects over the same subject matter, one (the WTO) having the 
onlr effective dispute settlement mechanism, and the other (the WIPO) the ability to make 
new rules. The WTO and the WIPO concluded an early cooperation agreement and have 
coozerated extensively ever since, for example, in providing technical assistance on matters 
con=rming the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) 
to developing countries and countries in the process of accession to the WTO. 


‘David W. Leebron, Linkages, 96 AJIL 5 (2002). 
? Joel P. Trachtman, Institutional Linkages: Transcending “Trade and . . . ,” 96 AJIL 77, 77 (2002). 
5 ke at 78. 
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I part company, however, with Trachtman when he asserts his basic premise that linkage 
is simply a problem of allocating jurisdiction. He says, and I quote, “the problem is not 
about turtles or shrimp, labor rights or trade, but about societies and their respective inter- 

- ests, and how authority is allocated among them so as to maximize the achievement of those 
interests.”* Trachtman continues by arguing: “We may understand ‘trade and . . .” problems 
as problems about the allocation of jurisdiction.” He then posits that “trade and...” 
problems could be resolved by negotiating rules for allocating jurisdiction using certain 
templates. Here, I think he has oversimplified the situation, which, in reality, is much more 
complex or “messy” (to quote another author, Robert Howse’). I do not agree that we can 
reduce all of the complex and messy difficulties posed by the linkage issue to a question of 
“subsidiarity.” I believe, and I will discuss this more at length later in this Afterword, that 
there are tough, messy normative issues that we cannot ignore—they are there, they are 
real, and we must come to grips with them in a substantive way. Unlike Trachtman, I do be- 
lieve that the problem is about protecting turtles and exporting shrimp, using child labor, 
and selling carpets, and a host of other real-life “linkage” situations. Using Leebron’s termi- 
nology, I think that Trachtman’s article is very useful in helping us to understand “strategic” 
linkage and “institutional” linkage, but it does not help us to understand “normative” or 
“substantive” linkage. I do not believe that “allocation of jurisdiction” can ever be a com- 
plete answer to why trade and nontrade issues are linked as they currently are in the WTO 
or, more important, whether and how they should be changed in the future. 

To this “insider,” the article by Bagwell, Mavroidis, and Staiger is perhaps the most dis- 
turbing and worrisome.’ Having said that, I applaud them for having taken on the real-world 
problems of linkage in the existing text of the Agreement Establishing the World Trade 
Organization (WTO Agreement), subjecting those problems to rigorous economic analysis, 
and proposing three concrete ways that they can be resolved within the current WTO re- 
gime. I agree wholeheartedly with these authors that the GATT and the WTO are, first and 
foremost, about market access—about trade. I also agree that there are other international 
organizations, existing and yet to be established, that should have the primary role of deal- 
ing with the nontrade subjects, such as international environmental regulation, labor regu- 
lation, intellectual property regulation, and protection of human rights. And it is difficult 
to argue with the authors’ economic analysis, static though it is. 

These authors fail to recognize, however, that the WTO has moved far beyond the realm 
of tariffs, bargaining, reciprocal deals, and balancing and rebalancing concessions. This did 
not happen overnight, with the establishment of the WTO and the implementation of the 
Uruguay Round agreements, on January 1, 1995. To the contrary, it happened the way things 
have always happened throughout GATT history, through gradual and persistent evolution 
in the interpretation and application of the norms set out in the text of the GATT 1947. At 
some point in this evolution, the GATT changed from an agreement that was about tariffs, 
reciprocal bargaining, and exchanging concessions to an agreemént about rules—rules 
primarily focused on nondiscrimination, but also allowing governments to impose anti- 
dumping and countervailing duties and safeguards measures; to enter into regional trade 
arrangements; and further, to take actions in derogation of the GATT norms of nondiscrimi- 
nation, as necessary to protect public morals; to protect human, animal, and plant life and 
health; to conserve exhaustible natural resources; and to protect national security interests. 
Thus, over time, the GATT became something greater than a contract that could be with- 
drawn from by any contracting party whenever it found the obligations too onerous. The 


4 Id. at 80. 

5 Id. ; 

ê Robert Howse, Fram Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime, 96 AJIL 
94, 96-97 (2002). 

7 Kyle Bagwell, Petros C. Mavroidis, & Robert W. Staiger, It’s a Question of Market Access, 96 AJIL 56 (2002). 
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GATI, somewhere between the end of the Tokyo Round and the end of the Uruguay Round, 
became an international system of rules, of legal norms, considerably more extensive and 
binding than the reciprocal exchanges of bindings and concessions that had characterized the 
origmal GATT. Now, six vears after the establishment of the WTO, we can proclaim, openly 
and ~rithout embarrassment, that the WTO Agreement is a treaty containing rules and 
obligations binding in international law. It is no longer simply a contract, with provisions that 
govemments can interpret in their own way or withdraw from at their own convenience. 

Bessvell, Mavroidis, and Staiger wander astray, I would argue, when they analyze the cur- 
rent inkage problems in the WTO by drawing on the ancient GATT history of bargaining, 
concsssions, and balancing those concessions. They ignore the fact that the WTO is a system 
of res and that the normative problems of interpreting and applying those rules, 
ther=fore, cannot be avoided. As a result, these authors provide us with three proposals that 
are -andamentally and intrinsically flawed. To recapitulate briefly, they propose the fol 
lowizs: (1) to modify Article XXVIII of the GATT 1994 to allow for renegotiation of con- 
cessions when a WTO member wishes to enact a regulation providing for a higher level of 
protection than its current regulation; (2) to encourage more nonviolation actions to be 
brouzht under Article XXIII:1 (b) of the GATT 1994; and (3) to encourage WTO members 
to use their domestic provisions under the Generalized System of Preferences (GSP) more 
oftex, to provide for enhanced unilateral use of preferential treatment for developing and 
least=eveloped countries. 

Wr:le these proposals may make sense if one views the WTO Agreement simply as a 
contract, they do not make sense if one views the Agreement as a rules-based treaty with a 
proper place in international law. I do not object, in principle, to encouraging developed 
coumiries to make more enlightened use of GSP measures for developing and least-devel- 
oped <ountries. However, this proposal would depend on the discretion of the major trading 
powzrs. It does not offer a rules-based solution that would provide security and predictability 
to de.eloping countries. Rather, it would leave them, once again, at the mercy of the major 
pow=ts. Moreover, I find it deeply troubling that, in the context of a rules-based WTO sys- 
tem. =nyone would seriously recommend that governments make more active use of “non- 
viole=on” claims under Article XXIII:1 (b). Again, if we accept that the WTO Agreement is 
rules‘based, then the logical and meaningful cause of action for transgressions of those rules 
is a caim of violating them. For the Uruguay Round agreements, such as the TRIPS Agree- 
mert containing rules and no schedules of concessions, allowing “non-violation” complaints 
for cancessions or gains reasonably expected, but not achieved, takes us out of the world of 
justiz able and predictable legal norms and into the realm of wishing upon a star.® 

St=re Charnovitz believes that one of the biggest challenges facing the WTO within the 
next Ew years is to “determine its own mission.” “Everyone agrees,” he says, “that the WTO 
oug™r to address proper issues”;° however, people do not agree on what the normative scope 
of th= WTO should be. These are, indeed, difficult and perplexing questions, but I found 
little in Charnovitz’s article that gives us real answers to these questions. Charnovitz dis- 
misses, at the outset, the claims that the scope of the WTO is about “efficiency,” by which 
he means economic arguments about comparative advantage; or about “best practices,” by 
whic= he refers to the practice of reciprocity. He argues that the WTO cannot presume to 


3 Frzder Roessler, former director of the GATT Legal Affairs Division, has also expressed concerns that the 
misapciication of the concept of nullification or impairment in WTO dispute settlement could have serious con- 
sequeares. FRIEDER ROESSLER, The Concept of Nullification and Impairment in the Legal System of the World Trade Orga- 
nizatos, in THE LEGALSTRUCTURE, FUNCTIONS AND LIMITS OF THE WORLD TRADE ORDER: A COLLECTION OF ESSAYS, 
ch. 3 (£000). Another former GATT legal adviser, Ernst-Ulrich Petersmann, has also advocated limited use of “non- 
violatimn” complaints under Article XXIH:1 (b) and abolition of “situation” complaints under Article XXII:1 (c). 
ERNSI—JLRICH PETERSMANN, THE GATT/WTO DISPUTE SETTLEMENT SYSTEM: INTERNATIONAL LAW, INTERNATIONAL 
ORGsIZATIONS AND DISPUTE SETTLEMENT, ch. 4 (1997). 


3? S=e Charnovitz, Triengulating the World Trade Organization, 96 AJIL 28, 28 (2002). 
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be about these things, because the Agreement also contains many exceptions and derc- 
gations from these teleological principles. I find it difficult to understand why Charnovitz 
feels compelled to look at the letter of the actual provisions of the treaty in attempting to 
define its scope in very broad terms. Surely, an overarching goal of the WTO can be to 
achieve economic efficiency in the use and distribution of the world’s productive resources, 
without every rule and exception in the Agreement having to be justifiable on that basis. If 
comparative advantage and encouraging the best possible use of the world’s resources do 
not constitute the overarching goals of the WTO, I would ask, what does? 

Charnovitz characterizes the GATT and the WTO as having goals such as “cooperative 
openness,” “harmonization,” “fairness,” “risk reduction,” and “self-restraint.”!° With all due 
respect, I do not agree. These are Charnovitz’s goals, not those of the multilateral trading 
system. The WTO’s mandate is to promote freer trade and market access through the appE- 
cation of the principles of nondiscrimination. Although I would equate the principle of 
nondiscrimination with the fight against protectionism, nowhere in the GATT is the term 
“fairness” used. That does not mean that the GATT is “unfair”; it simply means that “fair- 
ness” in trading relations is not a GATT principle or norm—nondiscrimination is. 

Finally, I come to the article by Robert Howse. He attempts to establish, through a hB- 
torical accounting of the development of the multilateral trading system, that the “trade and 
.. -’ phenomenon has always been a feature of the trading system. He is correct, when ke 
states that “[t] he original postwar solution to the dilemma, as reflected in the GATT, . . . [was] 
complex, multifaceted, and messy.” He claims, moreover, that within a couple of decades, 
the approach took on a more coherent shape, in the “embedded liberalism” bargain. I co 
not agree with Howse on this point. I believe that things are even more complex, muki- 
faceted, and “messy” after the conclusion of the Uruguay Round than they were in the post- 
war period. Unfortunately, Howse, like Charnovitz, does not fully appreciate the importance 
of the principle of nondiscrimination as a legal norm at the heart of the GATT and its suc- 
cessor, the WTO. This principle is not simply “a highly useful default rule, a tentative sorting 


of domestic policies”;”? it is the rule. And discrimination is not “closely linked to the very idea 


of protectionism”;” it is synonymous with “protectionism” (at least when it comes to inter- 
preting the obligations in Article III of the GATT on national treatment). Furthermore, it 
is preposterous to suggest, as Howse does, that there was an “insider network” of GATT “op- 
eratives” who deliberately kept the system closed and impervious to real-world interests and 
politics. This view simply does not accord with reality. 

Having said that, I find much in Howse’s article that is insightful and worthy of reflection. 
For example, I agree wholeheartedly that we should not waste time trying to decide what 
is “in” and what is “out” of the WTO. Howse says, “we should try to mold the rules and their 
interpretation to structure the interaction of the trading regime with other powers and zu- 
thorities, both domestic and international, in a legitimate manner.” Trachtman and I world 
agree. Howse cautions, however: “Thus, we must recognize in the first instance that the 
trading regime should interfere with substantive regulatory choices made by institutions and 
actors with greater democratic legitimacy only to the extent needed to maintain a bargain 
that can avoid reversion into beggar-thy-neighbor protectionism. . . .”* Much, I would argue, 
of what Howse prescribes as a solution to the ills of the trading system is already possible 
within the structure and rules of the WTO. There is also much that WTO members should 


10 Td, at 36, 43. 

4 Howse, supra note 6, at 96. 
12 Id. at 97. 

37d. 

4 Td. at 112. 

15 Id. 
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heed in Howse’s plea for a more open and transparent WTO. Openness and procedural 
fairress are requirements of any legal system that purports to be rules based and legitimate. 
Finaly, who could disagree with Howse’s conclusion that “it is all politics”? It is, and pre- 
cisel? because of this, I would argue, the problem of linkage can be solved only in the polit- 
ical arena, by the political actors in the system, and not by the quasijudicial adjudicative 
bodies charged with assisting WTO members in resolving their disputes. 


II. SOME OBSERVATIONS 
Scope af the WTO and Reflections on Legitimacy 


With respect to the scope of the WTO, I believe that its mandate is limited to policies 
relat_ag to trade, in its proper sense. I do not agree with those who argue that its scope 
showd be extended to all policies of an economic nature more generally. The Uruguay 
Round produced a complex and detailed set of legal texts, which have proven to be difficult 
for WTO members, both developing and developed, to implement. Much in the WTO 
Agre=ment still remains to be fully understood and implemented by the members. And the 
interzretation and application of the provisions of the Agreement through dispute settle- 
ment has only just begun. I do not agree with those who argue that because the WTO has 
the most effective dispute settlement system in international relations today, we should add 
more subjects to an already overburdened system. To do so, at this time, might risk putting 
into jeopardy the very legitimacy and credibility of the international trading system. 

Mamy issues need to be addressed in the current WTO regime, in particular, issues re- 
lating to legitimacy. Among these are the institutional problems that make it difficult for the 
memtership to modify or amend the rules or even to take necessary administrative deci- 
sions There is an apparent imbalance between the powers, and the resulting effectiveness, 
of the “judicial” and “legislative” branches within the WTO system, and that imbalance can- 
not continue for very long if the system is to be sustained. Indeed, precisely because of this 
current inability of the organization’s political and legislative bodies to act, I believe it would 
be pckitical folly to introduce new subjects at this time into the WTO’s already broad scope. 
Giver. the difficulties of decision making within the WTO, such expansion is not likely to 
happ=n soon, in any event. 

Much mustalso be done on the legitimacy front to make the WTO a more inclusive, trans- 
parer-, and effective organization. The first priority here is the inclusion of the many 
devel=ping and least-developed countries, which do not feel that the WTO’s agenda fully 
accor—s with their development objectives. The developed country members have much 
soul-szarching and listening to do in order to demonstrate that they both hear and under- 
stand what the developing and least-developed country members are saying. Currently, there 
is a huze and unsustainable gap in understanding. Expansion of the WTO into so-called new 
areas uch as investment, competition, and labor rights will only make that gap grow wider. 

Adrrittedly, the WTO must do much more to enhance transparency. However, in doing 
so, deszloped country members have to be careful not simply to impose their value systems 
and Cecision-making institutions upon a developing world with different values, policy 
priorixes, and methods of governing. The developing countries oppose greater transpar- 
ency, particularly in relation to dispute settlement, not because they are undemocratic or 
want to keep the WTO a “closed club,” but because they fear that they will lose the little 
contral they have over the system to nongovernmental organizations and nonstate actors 
from tue two largest trading powers. Because developing country members feel they are not 


16 See x.g., Marco C. E. J. Bronckers, More Power to the WTO? 4 J. INT'L Econ. L. 41 (2001). 
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included in decision making within the WTO now, they are opposed to giving nonstate 
actors outside the organization, residing particularly in the West, powers that they, the de- 
veloping country members, do not have themselves. Thus, any attempt to make the WTO 
more transparent and responsive to civil society, I would argue, must come after the devel- 
oping country members have been made to feel more a part of the system, and after the 
decision-making flaws in the WTO’s institutional structure have been corrected, so that the 
membership as a whole, and the smallest and weakest members in particular, feel that they 
have a real voice in making the decisions that affect them. 


Linkage Between Norms Within the WTO Agreement 


Having said that I believe that it would be politically wise to leave the scope of the WTO 
as it is now, I would like to focus on the linkages between norms within the WTO legal texts. 
Clearly, the original negotiators of the GATT in the postwar period were acutely aware of 
the need to balance the competing objectives of freer trade and other important public 
policies. As some of the authors in this collection have noted, indeed, the subjects covered 
in the draft Charter of the International Trade Organization were more extensive than 
those in the GATT, which finally resulted from those negotiations, and included areas such 
as labor rights and restrictive business practices. The negotiators in the late 1940s were 
obviously thinking of a wide range of economic policies that they believed were intrinsically 
linked to trade. Despite what the negotiators had discussed and drafted, the political result 
was a pared-back GATT with its commitments to bind and reduce tariffs, the core principles 
of most-favored-nation (MFN) and national treatment, and other obligations intended to 
prevent contracting parties from reneging on their tariff bindings.” A critical part of that 
early bargain, and one that has stood the test of time, was the general exceptions set out in 
Article XX of the GATT 1947. 

Before discussing those exceptions, I would like to make the following observations about 
the nature of the norms contained in the original GATT, as compared with some of the 
agreements resulting from the Tokyo and Uruguay Rounds. Many commentators have noted 
that the core principles of MFN and national treatment are “negative” integration rules 
rather than “positive” integration rules, in that they do not tell governments what policies 
to adopt; they are not positive obligations that require governments to harmonize their poli- 
cies to international standards. Rather, they tell governments what they cannot do. The 
MEN and national treatment obligations in the GATT do not oblige governments to har- 
monize their policies regulating the sale, distribution, production, or transportation of goods. 
Instead, they leave to governments the discretion as to what kinds of policies they want to 
adopt. What the GATT requires, however, is that in choosing those policies, governments 
must not treat imported products or products originating in different countries less favor- 
ably than like domestic products. Governments are free to exercise their sovereignty to the 
fullest in designing policies to promote certain public policy objectives, with one caveat: they 
cannot discriminate as between products originating in different countries that they are 
trading with and as between imported goods and like domestically produced goods." 

I would argue that the nondiscrimination principles enshrined in Articles I and III of the 
GATT, while remaining essentially negative in nature, have become more intrusive norms, 
through their interpretation and application by GATT and WTO panels and the Appellate 
Body over time. A major step in this evolution came in 1987, when a GATT panel first deter- 


1! Perhaps in the 1940s, emerging from the carnage of World War Il and with grim memories of the Depression, 
negotiators were prepared to cede sovereignty over economic policymaking, generally, to international orga- 
nizations in order to ensure that peace and security would be preserved. Legislators, however, had the final word. 
The ITO did not come into being because the United States Congress did not share that internationalist view. 


18 See Diverging Domestic Policies and Multilateral Trade Integration, in ROESSLER, supra note 8, ch. 6. 
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mined that the national treatment obligation in Article Il] applied to de factoas well as de jure 
discr--nination.’® Government measures that discriminate on their face between imported 
and domestic products or between products originating in different countries are easy to 
detec.. Moreover, such measures are properly described as “trade” policies because they ex- 
plicit make the origin or the destination of products a criterion for application. Measures 
that d= not discriminate between products of different origin or destination are typically not 
“trade” policies, but “domestic” policies, taken ostensibly for “non-trade” purposes, which 
may -revertheless affect the competitive conditions, or potential competitive conditions, in 
the camestic market for imported as compared to domestic products.” Interestingly, the 
extension of application of the national treatment obligation in Article HI to measures in- 
volvizsg de facto discrimination was a step taken by the quasi-judicial bodies, the panels, and 
not t~ the legislative body, the Contracting Parties, of the GATT. Today, it appears to be 
well axcepted that the MFN and national treatment obligations in Articles I and IH of the 
GATT 1994, as well as in Articles II and XVII of the General Agreement on Trade in Ser- 
vices =pply to both de jure and de facto discrimination.” 

It isthis fairly recent legal development, taken by panels in interpreting and applying the 
principles of nondiscrimination in the GATT, that extended the reach of the WTO beyond 
“trad” policies per se and into the realm of “domestic” policies. Domestic measures are 
ofter: =esigned with several different policy objectives in mind, because governments often 
need. p balance several different public interests so as to secure political approval of a par- 
ticule~ measure. WTO and GATT panels have come under criticism precisely because in 
some cases they have examined government measures that were ostensibly taken for “do- 
mestic” policy purposes, such as protection of the environment, and have found that they dis- 
crimimated against imports contrary to the nondiscrimination obligations of the GATT. 

In =e early 1990s, two GATT panels, both dealing with measures that allegedly discrim- 
inatec. de facto between domestic and imported products, valiantly tried to introduce a new 
appr<=ch, the “aims and effects” approach, to examine the competing policy objectives and 
effec: of a particular measure.” Only one of these reports was adopted by the GATT 
Contracting Parties, and the “aims and effects” approach was subsequently disavowed by the 
Appellate Body.” The Appellate Body, in turn, has taken the view that the proper provisions 
to us to defend or justify a measure found to be de facto discriminatory are the general 
excepéions contained in Article XX of the GATT 1994.” 


19 P-w essor Robert Hudec, as a result of his extensive study of GATT dispute settlement cases, maintains that 
of the Exst 207 legal complaints filed in GATT between 1948 and 1990, only a handful involved claims of de facto 
discriranation under Article II, and the first affirmative ruling relating to a claim of de facto discrimination was 
in the panel report in Japan—Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic 
Bevereges, Nov. 10, 1987, GATT B.I.S.D. (34th Supp.) at 83 (1988). ROBERT E. HUDEC, GATT/WTO Constraints on 
Nationct Regulation: Requiem for an “Aim and Effects” Test, in ESSAYS ON THE NATURE OF INTERNATIONAL TRADE Law, 
ch. 12 1999). See generally ROBERT E. HUDEC, ENFORCING INTERNATIONAL TRADE LAW: THE EVOLUTION OF THE 
MODE GATT LEGAL SYSTEM 373-585 (1993). 

*° Ressler, supra note 18, at 119. 

2! See the following Appellate Body reports: Korea—Measures Affecting Imports of Fresh, Chilled and Frozen 
Beef, WTO Doc. WI/DS161/AB/R, WI/DS169/AB/R, para. 137 (Dec. 11, 2000) (adopted Jan. 10, 2001) [here- 
inafter Horea—Beef]; Canada—Certain Measures Affecting the Automotive Industry, WTO Doc. WT/DS139/ 
AB/R. YT/DS142/AB/R, paras. 78, 140-42 (May 31, 2000) {adopted June 1%, 2000); European Communities— 
Regime Zor the Importation, Sale and Distribution of Bananas, WTO Doc. WI/DS27/AB/R, para. 233 (Sept. 9, 
1997} Gdopted Sept. 25, 1997). 

2 U-ñzed States—Taxes on Automobiles, WTO Doc. DS31/R (Oct. 11, 1994) (unadopted panel report); United 
States—IAeasures Affecting Alcoholic and Malt Beverages, June 19, 1992, GATT B.1.S.D. (39th Supp.) at 208 (1993). 

3 Se= in particular, Japan—Taxes on Alcoholic Beverages, WTO Doc. WI/DS8/AB/R, WT/DS10/AB/R, 
WT/IE-1/AB/R, at 18 (Oct. 4, 1996) (adopted Nov. 1, 1996). The Appellate Body set forth its interpretation of 
“like przducts” in Article IN:4 ofthe GATT 1994 in its recent report in European Communities—Measures Affect- 
ing Aszestos and Asbestos-Containing Products, WTO Doc. WT/DS135/AB/R, paras. 84-154 (Mar. 12, 2001) 
(adop ed Apr. 5, 2061) [hereinafter EC-—Asbestos]. 

* Ke-2a—Beef, supra note 21, paras. 152-85; United States—Import Prohibition of Certain Shrimp and Shrimp 
Produz, WTO Doc. WI /DS58/AB/R, paras. 111-60 (Oct. 12, 1998) (adopted Nov. 6, 1998) [hereinafter U.S.— 
Sbrim-. 
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One could argue that, in extending the nondiscrimination obligations to measures that 
are de facto discriminatory, GATT panels were simply responding to a reality they perceived 
in government activity. As tariff barriers were reduced, and governments became more inge- 
nious about not creating measures that discriminate on their face, the propensity of govern- 
ments to develop nontariff barriers to trade increased. GATT panels provided a quasi- 
judicial response to this phenomenon, buta legislative response was also forthcoming. That 
response came, first, in the Tokyo Round with the negotiation of the Agreement on Tech- 
nical Barriers to Trade (TBT Agreement) and the Agreement on Interpretation and Appli- 
cation of Articles VI and XVI of the GATT (Tokyo Round Subsidies Agreement). It came, 
later, in the Uruguay Round, with the TRIPS Agreement, the Agreement on the Application 
of Sanitary and Phytosanitary Measures (SPS Agreement), the somewhat revised TBT Agree- 
ment, and the Agreement on Subsidies and Countervailing Measures (SCM Agreement). 
These Uruguay Round agreements have expanded the “scope” of the WTO to matters not 
traditionally viewed as purely “trade” subjects. Although it could be argued that these 
subjects are all in some way “related to trade,” the obligations in these agreements touch 
upon government measures taken for other than purely “trade” objectives. Furthermore, 
some of these agreements (the SPS Agreement and the TRIPS Agreement, in particular) 
incorporate obligations or admonitions to “harmonize” policies to international standards, 
where they exist, or require governments to justify why they have adopted policies that are 
“higher” than the standards set or advocated by international agreements or bodies. Do- 
mestic subsidies, now subject to the extensive disciplines of the SCM Agreement, are mea- 
sures taken to support certain industries within a country. Under this Agreement, govern- 
ments can complain if they are adversely affected by domestic subsidies granted by other 
WTO members, to the extent that certain subsidies have or could possibly have “trade-dis- 
torting” effects. Although the SCM Agreement purports to regulate only subsidies with “trade- 
distorting effects,” governments grant subsidies for all kinds of public policy objectives. To 
the extent that the SCM Agreement inhibits the use of subsidies to carry out certain public 
policy objectives, it also limits the range of options available to governments for achieving 
their domestic policy objectives. 


TII. A PROPOSAL 


In addition to the institutional issues mentioned earlier in this Afterword, I wish to exam- 
ine one normative aspect of the “trade and . . . ” balance struck in the GATT 1947. The 
original text of the GATT is noteworthy for the delicate balance apparent in its very 
structure and design. On the one hand, the negative integration principles to avoid policies 
that are discriminatory in their design or effect were central in its Articles I and III, among 
others. On the other, it was evidently understood that certain public policy objectives took 
a certain precedence, or priority, over the freer trade goals. These objectives were enun- 
ciated in the exceptions contained in Articles XX and XXI, in particular. Article XX has had 
a limited, although somewhat tortuous, history of interpretation and application, probably 
because it is something of an enigma to the persons who administer the trade regime. One 
can detect, in the GATT panel reports interpreting Article XX, as well as in those panel 
reports that invented the “aims and effects” approach in interpreting “like products” in 
Article III, a need to strike a balance between the goals of freer trade (which form the basis 
for the GATT system) and the equally important goals of protection of public morals, public 
health, and natural resources, among others. This balance was not an easy one to strike, but 
the original negotiators of the GATT did an enviable job in crafting the language that we 
still find in Article XX today. 
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I w—ald argue, however, that the balance they struck, and the values they decided to em- 
brace reflected the society and the values that prevailed among the original contracting 
parties in the postwar period. Participation in the multilateral trading system has grown ex- 
poner. -ially from twenty-three original GATT contracting parties in 1948 to 144 WTO mem- 
bers seclay. The values shared by the current WTO members are not the seme as in 1947- 
1948, =or are the problems and the political realities that governments face. In my view, this 
challe~ge—of redefining and clarifying the values and policy objectives that the interna- 
tiona. community believes should trump the value of freer trade—is too big and too im- 
portaz . to be left to the judicial branch of the WTO, even at its highest leve:, the Appellate 
Body- Eewriting the rules, reestablishing the intricate balance between the principles of 
nond_:<rimination and the general exceptions, is a task that only the governments, the 
members of the WTO, can legitimately perform. 

Some “trade and...” conundrums, I would argue, can be resolved only by the mem- 
bersh-¢. The pressing ones, I believe, relate to the “other” areas of human rights and labor 
rights -1 particular. As far as policies taken to protect human, animal, or plant life or health, 
or to ptect the environment are concerned, I believe that the current language of Article 
XX, at Interpreted by the Appellate Body to date, is adequate to address these measures.” 
Hower, Article XX does not contain any paragraph that would justify policies taken to 
prevenz the use of child labor. Yet the international community adopted a United Nations 
Conven-ion on the Rights of the Child, which came into force in 1990. There is obviously 
a disccrmect between the exceptions set out in Article XX, as it is currently drafted, and the 
agreer-ent of all of these countries to treat the use of child labor as a violation of human 
rights. For the record, I do not agree with those who have suggested that the Appellate Body 
and the panels could breathe new life into paragraph (a) of Article XX by interpreting 
“public morals” to include the prohibition of child labor.” In my view, that is expecting too 
much and giving too much power to the quasi-judicial bodies. 

If we zannot leave this task up to the Appellate Body, where do we start? I think we start 
with th= international conventions and agreements, to which all WTO members are already 
signatcr-es, that protect fundamental human rights and possibly some of zhe ILO Con- 
ventions protecting certain labor rights. It will be difficult to select which of these con- 
ventior.+ to give priority to, but we need to make a start somewhere. If all of the members 
of the “TO have agreed in another treaty to protect certain human rights, for example, 
then J tink we have the basis for an agreed understanding of some of the shared funda- 
mental ~alues that we all recognize as a part of international law. I would argue that these 
shared Exndamental values, identified in certain widely accepted treaties, can and should 
be expressed as exceptions in the WTO Agreement. 

In co<elusion, I believe it is time to revise the paragraphs in Article XX to make them re- 
flect prezent-day shared values and norms. A place to start would be to look to certain widely 
acceptecinternational conventions on human rights and labor rights to identify certain fun- 
dament=. values that all WTO members could agree should be contained in the list of gen- 
eral exc=ptions in Article XX. I do not advocate expanding the scope of the WTO Agreement 
at this tame. I agree with the authors Bagwell, Mavroidis, and Staiger, as well as Charnovitz, 
that theszope of the WTO should be left as it is, which is to deal with trade and trading rela- 
tions. However, I believe that the linkage between the norms already set out in the GATT, 
which h=~e been listed in Article XX since 1948, could be clarified and modified to better 
reflect present-day shared values and norms. This, I would suggest, can and should be done 


= See U xed States—Import Prohibition of Certain Shrimp and Shrimp Products—Recourse to Article 21.5 of 
the DSU b-Halaysia, WTO Doc. WI /DS58/AB/RW (Oct. 22, 2001) (adopted Nov. 21, 2001); EC—Asbestos, supra 
note 23; L=—Shrimp, supra note 24. 

% Steve Caarnovitz, The Moral Exception in Trade Policy, 38 VA. J. INT'L L. 689 (1998). 
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without upsetting the intricate balance drawn in the original GATT, and without changing 
the scope and mandate of the WTO. 

In addition, as I indicated at the outset of this commentary, we would benefit from some 
empirical studies both of the horizontal linkages between international organizations wita 
overlapping mandates (e.g., the WTO and the WIPO, the WTO and the WHO, the WTO 
and the ILO) and of the horizontal and vertical linkages between states and within states, fa- 
lowing some of Trachtman’s theoretical constructs. Further empirical studies about the stat2 
of these current institutional relationships will enable us to begin to advise governmert 
policymakers whether and how the scope of the WTO should or should not be expanded 
in the future. In my view, however, more pressing problems within the institutional structure 
of the WTO need to be addressed before adding new subjects to the WTO’s already broad 
scope. 


THE WTO AS LINKAGE MACHINE 
By José E. Alvarez 


Th= contributors to this symposium, both principal authors and commentators, ably dem- 
onstrate that there are indeed “overarching constructs” linking the subdisciplines of inter- 
national Jaw.’ All of the writers here assume that linkage issues arise for the World Trade 
Organization, as they have with respect to a number of other intergovernmental organi- 
zations, precisely because centralized, quasi-autonomous institutions may be relatively effec- 
tive vehicles for the promotion of interstate cooperation between rational, egoistic state 
actors.” All of them assume, as scholars of international relations and economists have long 
recognized, that many international regimes are linkage machines by their very nature. It 
is important to recall why this is so in order to consider when or how an organization’s at- 
tempss at linkage may fail. 

International regimes promote cooperation by promoting iteration, reducing transaction 
costs, establishing self-enforcing behavior, recognizing property rights, increasing access to 
information, monitoring behavior, mediating disputes, and, at least in the case cf the WTO, 
autherizing or imposing sanctions.® The principal tool used is the negotiaticn, continuing 
interpretation, and enforcement of multilateral treaties under organizational auspices. Be- 
cause they are based on a common understanding of pacta sunt servanda, backed by ageless 
prindples of honor and the sanctity of contracts,‘ treaties are both the products and the 
instruments of iteration and issue linkage. As such, they enable parties to escape perennial 
Prisoners’ Dilemmas by replacing short-term calculations of interest with long-term strategic 
analysis and mutual reliance on long-term reputation; encouraging the use of both specific 
(tit-fcr-tat) reciprocity and more diffuse forms of reciprocity; reducing transactions costs and 
uncertainty; imposing “sunk costs” that promote self-enforcing behavior; and establishing 
“property” rights (even if only the “property” right to standard international legal remedies 
in case of treaty breach under principles of state responsibility) ° 

Fram this perspective, the WI'O’s success in “linking” a regime that initially focused on 
achieving reciprocal tariff reductions on trade in goods, to one that, at least to date, has en- 
comrassed, with some success, intellectual property, services, aspects of investment, and 
government procurementis easy to explain. Successive GATT rounds, preceded by ongoing 
contects among members in a variety of committees and working groups, achieved the bene- 
fits o? iterated discourse. Once institutionalized, trade became a form of repeated play 
rather than a single-play Prisoners’ Dilemma. Even prior to its full institutionalization as the 


1 CfSteven R. Ratner & Anne-Marie Slaughter, Appraising the Methods of International Law: A Prospectus for Readers, 
93 AJE 291 (1999). 

? Fo- an enumeration of the benefits conferred by the “centralization” and “independence” of international 
organations, see Kenneth W. Abbott & Duncan Snidal, Why States Act Through Formal International Organizations, 
42 J. CONFLICT RESOL. 3 (1998). 

3 See e.g., William J. Aceves, Institutionalist Theory and International Legal Scholarship, 12 AM. U.J.INTLL. & POLY 
227, 2<2-56 (1997) (summarizing a substantial literature by scholars of international relations and game theory). 

4 See e. g, Detlev F. Vagts, The United States and Its Treaties: Observance and Breach, 95 AJIL 313 (20014. 

5 See e.g., Kenneth W. Abbott, Modern International Relations Theory: A Prospectus for Internationcl Lawyers, 14 YALE 

J. INT’LL. 335 (1989); Aceves, supra note 3, at 257; Edwin M. Smith, Understanding Dynamic Obligations: Arms Control 
Agreements, 64 S. CAL. L. REV. 1549 (1991). On the role of diffuse and specific reciprocity, see Robert O. Keohane, 
Reciprexity in International Relations, 40 INT’L ORG. 1 (1986). 
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WTO, the GATT regime gathered and transmitted considerable information, increased 
transparency, reduced uncertainty, and helped to inspire confidence among treaty parties. 
GATT dispute settlement, though not binding, made it increasingly difficult for states to con- 
ceal violations while establishing an ongoing method to clarify members’ expectations.® Suc- 
cessive GATT rounds served as relatively inexpensive venues for continued discourse, while 
an initially skeletal, but respected, GATT Secretariat began to secure the benefits of the pool- 
ing of resources and economies of scale. It became increasingly efficient, as well as politically 
acceptable, to expand the agenda of each round of trade negotiations. The WTO became 
a dynamic “managerial regime” capable of incremental expansion of subject matter even 
while it deepened its commitment to “hard law” backed by (relatively) “hard enforcement.” 

The WTO’s success in “nesting” issues within a broader context so that the “fabric” of one 
became the foundation for another, as well as in making possible package deals between 
previously unlinked issues has taken a particular form.* As some commentators here indi- 
cate, the WTO developed a tradition of linking issues on the basis of reciprocal (quid pro 
quo) trades. The key to securing agreement to extend the trade regime to matters that prior 
to a round were considered to be outside the scope of “trade” has been deciding on the 
right mix of issues to include as topics for negotiation.’ Trade rounds were essentially two-level 
games in which states bargained with their own domestic groups even as they bargained with 
each other as to which issues to link.” The linkage bargaining that has characterized the 
WTO is epitomized by the way U.S. trade diplomats, anxious to respond to increasing 
domestic pressures by U.S. business groups, engaged in multilevel negotiations—between 
the U.S. government and domestic groups, as well as at the interstate level—to achieve un- 
precedented multilateral enforcement of universal minimum standards of intellectual prop- 
erty protection during the Uruguay Round in exchange for liberalization of the apparel and 
agricultural sectors sought by the South. 

The success of the Agreement on Trade-Related Intellectual Property Rights (TRIPS), like 
success stories everywhere, can be attributed to various factors. From one perspective, 
intellectual property protections were successfully linked to the trade regime because the 
United States and its allies refused to budge on their position that Uruguay Round agree- 
ments had to be accepted in their totality and that there could be no 4 la carte shopping as 
between trade agreements, which had occurred at the Tokyo Round." From a more prac- 
tical standpoint, this effort at linkage worked because there was a draft TRIPS Agreement 
on the table, drawn up by an expert group, as the final package deal was being struck; the 
GATT Secretariat was able to use this draft to craft a composite text that was ultimately 
incorporated into the version offered by the GATT’s director-general as part of a final com- 
promise (the “Dunkel-Draft”).’? But the success of intellectual property linkage might be 
attributed to credible hegemonic threats: principally U.S. threats to initiate “Special 301” 
unilateral trade actions over intellectual property comparable to actions the United States 
had initiated against Korea and Brazil in 1986. Even this explanation, however, does not 
relegate the existence of the GATT/WTO multilateral forum to insignificance. From this 


® See ROBERT E. HUDEC, THE GATT LEGAL SYSTEM AND WORLD TRADE DIPLOMACY (2d ed. 1990). 

See, e.g., Robin R. Churchill & Geir Ulfstein, Autonomous Institutional Arrangements in Multilateral Environmental 
Agreements: A Little-Noticed Phenomenon in International Law, 94 AJIL 623, 656 (2000) (describing the GATT/WTO as 
one of the earliest “treaty-:management organizations”). 

5 See, e.g., Duncan Snidal, The Game Theory of International Politics, 38 WORLD POL. 25, 45 (1985) (describing 
“nesting” within the GATT). 

° See, e.g., Michael P. Ryan, The Function-Specific and Linkage-Bargain Diplomacy of International Intellectual Property 
Lawmaking, 19 U. PA. J. INT’L ECON. L. 535, 541 & n.25 (1998). 

10 See, e.g., id. See generally Robert D. Putnam, Diplomacy and Domestic Politics: The Logic of Two-Level Games, 42 INT'L 
ORG. 427 (1988). 

11 See, e.g., Ryan, supra note 9, at 542. 

Id. at 543. 
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perszective the established trade regime still served a useful purpose: it enabled the U.S. 
and Western interests to “launder” their unilateralist pressures. By bringing intellectual 
property protections into their trade regime, WTO members delegitimized the piracy of 
intel=ctual property. At the same time, states that were resistant to these rules gained the 
beneit of a multilateral forum for interpretation and enforcement that would be less 
suscexstible to abuse by the United States. l 

As`his history suggests, the GATT (and later the WTO) regime has also proven relatively 
adep., at least to date, in making its bargained-for linkages selfenforcing. The GATT Con- 
tractix.g Parties managed to establish a largely stable equilibrium in which compliance with 
their .nderlying obligations was usually maintained by the self-interested behavior of states. 
Ever. prior to the Uruguay Round’s establishment of a binding dispute settlement system 
and certainly since, the trade regime’s supervisory mechanisms encouraged compliance by 
cultiting technocratic and more politicized forms of legitimization, providing mechanisms 
for icstitutional laundering, and allocating resources. The WTO encouraged path depen- 
dences through sunk costs, learning and coordination effects, and adaptive expectations."* 
States have largely complied with trade rules because they have made a considerable tan- 
gible and intangible investment in the organization and because the staff of international 
orgam.zations, national trade bureaucracies, and the business clients they respond to all 
excraage information that makes it easier to patrol compliance. The GATT/WTO regime 
has <so benefited from the “ritualized behavior” that characterizes other bureaucracies, in- 
cludi=g a tendency to adhere to group goals. The trade regime has encouraged the rise at 
botk the international and the national levels of an epistemic community of trade experts 
withz common expertise, as well as a shared (at least rhetorical) commitment to liberalized 
trad2 as a positive social good. States have relied on the technocratic authority of these 
exper:s and the deference accorded such epistemic communities has, at least until fairly 
recer tly, extended to the institution.” Establishment of the GATT and later the WTO has 
ence raged the construction and maintenance of “interpretive communities” with a shared 
comrzitment to avoid reneging on treaty obligations.” 

Th s account of how the WTO engages in linkage, implicit in, for example, the account 
of tte GATT’s history provided here by Robert Howse, situates the trade regime within a 
broader institutional literature. As is clear from one of the earliest comparative studies of 
intertational organizations, undertaken by political scientists Robert W. Cox and Harold 
K. Jecobson, international organizations have always had to wrestle, in their external rela- 
tions with other international and regional entities, with their respective scopes of authority, 


13 Eer a more positive view of how international organizations assist in “laundering,” see Abbott & Snidal, supra 
note 2 

H Fe- consideration of three strands of path-dependence theory and its relevance to commen-law systems, see 
Oonz +, Hathaway, Path Dependence in the Law: The Course and Pattern of Legal Change in a Common Law System, 86 
IowAL REV. 601 (2001). Hathaway describes “increasing returns path dependence” as stemming primarily from 
large set-up or fixed costs leading to falling unit costs'as output increases; learning effects, which lower costs as a 
prod-xz becomes more common; coordination effects, which confer benefits for taking action similar to others; 
and se:f-enforcing or adaptive expectations, which lead actors to react to current conditions in ways that enhance 
the lés<lihood that similar conditions will persist in the future. Jd. at 609. “Evolutionary path dependence,” by 
contest, is characterized by periods of stasis followed by sudden change. Id. at 614, Finally, “sequencing path 
depecence” draws on the insight that the order in which alternatives are presented to rational actors can 
significantly affect the outcome. Jd. at 617. Hathaway focuses on how the doctrine of stare decisis in the common 
law redl=cts all three forms of path dependence. To the extent that the WTO regime encourages reliance on “case 
law” sespecially Appellate Body “precedents”), itappears to reflect all of these strands of path-dependence theory. 
See gerevally Raj Bhala, The Myth About Stare Decisis and International Trade Law (Part One of a Trilogy), 14 AM. U. 
INT'L REV. 845 (1999); Raj Bhala, The Precedent Setters: De Facto Stare Decisis in WTO Adjudication (Part Two of 
a Triez), 9 FLA, ST. U. J. TRANSNAT’L L. & POL’Y 1 (1999); Raj Bhala, The Power of the Past: Towards De Jure Stare 
Decisis in WTO Adjudication (Part Three of a Trilogy), 33° GEO. WASH. INT'L L. REV. 873 (2001). 

15 (= THOMAS M. FRANCK, FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS 173-217 (1995) (discussing the 
legitimacy conferred on the UN by its Secretary-General’s reputation for impartiality). 

16 “welan Johnstone, Treaty Interpretation: The Authority of Interpretive Communities, 12 MICH.J.INT’LL. 371 (1991). 
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as well as with the effect of “internal” decisions regarding the scope of cooperative ventures 
between them.” The “boundaries” of intergovernmental organizations have always been 
fluid. The World Bank, for example, which was initially established to assist in the postwar 
reconstruction of Europe, has since expanded its mission geographically, to consider eco- 
nomic development worldwide, as well as substantively, to embrace notjust the construction 
of public infrastructure but such matters as labor requirements, social structures,.and entre- 
preneurship.”® Today, the World Bank’s goals include not only economic growth and liber- 
alization in trade and capital markets, but also equitable income distribution, environmental 
sustainability, the elimination of corruption, tax reform, and privatization. At present, the 
World Bank considers, as indices of success essential to its mission, levels of infant and child 
mortality, achievements in gender equality (as with respect to education), and income distri- 
bution. Together with other international financial institutions, it is being called upon to 
implement codes of “best practices” in areas such as banking regulation and supervision, 
corporate governance, and accounting.” Paul C. Szasz tells a similar story with respect to the 
growing (and overlapping) interests of the Bank, the UN Secretary-General, the International 
Monetary Fund (IMF), and the WHO in tobacco control.” 

The rise of international organizations facilitates new justifications for internationalizing 
regulatory concerns. Thus, advisers to the WHO now working on a proposed Framework 
Convention on Tobacco Control contend that there is a need to regulate this product at the 
international level because “globalization of the tobacco pandemic restricts the capacity of 
countries to unilaterally control tobacco within their sovereign borders” and because tobac- 
co control issues “including trade, smuggling, advertising and sponsorship, prices and taxes, 
control of toxic substances, and tobacco package design and labeling require multilateral 
cooperation and effective action at the global level.” Like many arguments to link the 
trade regime to nontrade issues, this attempt to link international tobacco regulation to the 
work of existing regimes (including the WTO’s free trade efforts, as well as the World 
Bank’s development work) relies on what David Leebron calls consequentialist arguments.” 
It proposes that one international organization, the WHO, regulate tobacco at least in part 
because another, the WTO, has been altogether too successful in reducing barriers to the 
tobacco trade and has ignored the resulting negative externalities.” 

But not all attempts by international organizations to expand their institutional bound- 
aries/linkages have been successful. Indeed, the World Bank’s “mission creep” has drawn 
considerable fire from those who contend that the Bank has embraced an “unachievable 
mission instead of an operational mission because it is under pressure from many different 
constituencies.”™ In other instances, most notoriously when the WHO attempted to inter- 
cede in nuclear arms control, the linkage attempt has been unceremoniously rejected, osten- 
sibly on the basis of international law.” Other attempts to expand institutional boundaries— 
such as the post-Cold War endeavors of the Security Council to expand its mandate over 


17 ROBERT W. COX & HAROLD K. JACOBSON, THE ANATOMY OF INFLUENCE 10, 381-87 (1974). The GATT portion 
of that study examined how, under external pressure brought by the United Nations Conference on Trade and 
Development (UNCTAD), the GATT expanded to embrace the goal of economic development. See Gerard & 
Victoria Curzon, GATT: Traders’ Club, in id. at 298. 

18 See, e.g., Jessica Einhorn, The World Bank’s Mission Creep, FOREIGN AFF., Sept./Oct. 2001, at 22. 

Id. at 29. 

20 See, eg., id. at 29-30. 

2! See Paul C. Szasz, The World Bank and Tobacco, in LIBER AMICORUM IBRAHIM F. I. SHIHATA 793 (Sabine Schlemmer- 
Schulte & Ko-Yung Tung eds., 2001). 

® Allyn L. Taylor & Douglas W. Bettcher, WHO Framework Convention on Tobacco Control: A Global “Good” for Public 
Health, 78 WHO BULL. 920, 925 (2000). 

3 David W. Leebron Finkaoor GR ATT 5 (90095 
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the maintenance of international peace and security to encompass such matters as inter- 
natic~al criminal justice, the illegitimacy of unelected governments, human rights, and, 
most cently, the financing of terrorist organizations—remain works in progress with as yet 
uncez-ain long-term results. 

Tre international relations/game theoretic literature that purports to explain how inter- 
natio—al organizations serve as instruments of linkage also purports to explain why such at- 
temp:s may fail. Linkage attempts may come to naught at the initial negotiating stage. The 
histcrv of international law, even in the age of modern international organizations, is strewn 
with the wreckage of failed package deals.” That international organizations generally pro- 
moteiteration, reduce transaction costs, and otherwise further interstate cocperation does 
not m-2an that in any particular instance an international organization will competently do 
any o= these things or that what states do as between themselves will successfully address the 
concerns of significant intrastate and nonstate interests. Some organizational venues may 
delezuimize attempts at treaty making in the view of relevant constituencies. UN efforts to 
link =e rights of multinational enterprises to enumerated duties favored by the host states 
of insestment capital through various codes of conduct floundered in the 1980s, for exam- 
ple, xecause, from the perspective of business groups in states such as the United States, the 
United Nations had delegitimized itself through efforts to establish the New International 
Econzmic Order (NIEO).”? While in those instances the diversity of views within the nego- 
tiatiaz forum proved fatal, even organizations with more homogeneous memberships have 
foursd=red with respect to particular bargaining/linkage efforts. As is suggested bv the recent 
il-fa 1 attempt of the Organisation for Economic Co-operation and Development to nego- 
tiate = multilateral agreement on investment (MAI), many of the factors that make inter- 
natiocal organizations effective venues for initiating multilateral treaties and engaging in 
linkzæ through them, may derail such efforts under the right set of circumstances. In con- 
texts such as the MAI negotiations, the clustering of issues that characterizes organizational 
treaty making complicated the process and proved counterproductive. As the MAI expe- 
rien<= suggests, while package deals may indeed be facilitated by organizational venues, the 
difficult business of putting such packages together may become the only route to success 
once numerous issues are loaded onto a negotiating agenda. The failure to link labor or 
envi7—nmental issues fully into the MAI was, from the perspective of some, a primary failing 
of trese negotiations, but the pressure to include those matters emerged, at least in part, 
from -~vhat the parties had already included in the negotiations, such as direct investor-state 
inves nent dispute settlement for regulatory takings of property.” 

Ini=rnational organizations may fail to facilitate interstate cooperation if they come to 
shar= the “pathological” features of other bureaucracies. Like bureaucracies within govern- 
ment, the secretariats of international organizations and the wider epistemic communities 
involed (such as “trade insiders”) can be inefficient, ineffective, repressive, and unaccount- 
able” Any of these flaws can serve to undermine the tremendous potential to secure 
barge.ned-for linkages via treaty. Trade insiders, like other bureaucratic agents, may develop 
thei wn agendas at the expense of the state principals that most of them serve. Their 


7 Tac an account of the perceived failings of the “package deal” reached at the Third UN Conference on the 
Law o the Sea in the immediate wake of those negotiations, see, for example, Hugo Caminos & Michael R. 
Molitor, Progressive Development of International Law and the Package Deal, 79 AJIL 871 (1985). 

°8 Tax; the uncompleted text of one of the most well-known of these code efforts, the UN ECOSOC Draft Code of 
Cont on Transnational Corporations, see 1 BASIC DOCUMENTS OF INTERNATIONAL ECONOMIC LAW 533 (Stephen 
Zamcz & Ronald A. Brand eds., 1990). 

P fee. 2.g., Andrew Walter, NGOs, Business, and International Investment: The Multilateral Agreement on Investment, 
Seattle, and Beyond, 7 GLOBAL GOVERNANCE 51 (2001). 

30 Se, e.g., Michael N. Barnett & Martha Finnemore, The Politics, Power and Pathologies of International Orga- 
nizatecxs, 53 INT’L ORG. 699 (1999). 
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touted “independence” or “autonomy,” along with their control over technical expertise and 
information, may lead to proposals or methods that prove counterproductive to the successful 
conclusion of a treaty. Certainly, the values manifested by the United Nations Conference on 
Trade and Developmentand the UN Centre for Transnational Corporations were at odds with 
the sentiments of many industrialized states during the heyday of the NIEO, and thus unde> 
mined, as noted, those entities’ linkage attempts. Ritualized organizational practices, partic- 
ularly within specialized and compartmentalized fields like trade law, may limit bureaucrats’ 
field of vision. Regimes such as the WTO may encourage the formation of international 
subcultures that “flatten diversity” or are “inattentive to contextual and particularistic con- 
cerns.””! Precisely because they respond to institutional precedents and tend to adopt uni- 
versalist “lessons” from the past, trade insiders within governments or WTO staff may recom- 
mend similar (but inappropriate) solutions for problems arising in radically different contexts. 
The very professionalism that characterizes international civil servants and communities wita 
a particular expertise may insulate them from the pressures of domestic groups that keep et 
least some governments accountable; their isolation may lead to proposals or compromise fo>- 
mulations at odds with the realities faced by nation-states. As some of the commentators sug- 
gest here, the institutional culture that encourages the inclusion of new issues within the trad= 
regime only if these can form the basis of a quid pro quo may hinder efforts to incorporate 
matters less amenable to such trades. Comparable disincentives may arise from the WTO's 
uncompromising insistence on hard obligations enforced via relatively hard enforcement.” 

As Howse suggests, attempts to draw upon technocratic expertise or legitimacy may fa] 
as well if the issues under negotiation come to resemble those that are contested politically 
at the domestic level. This factor may explain why the seeming neutrality or professional 
expertise of those who serve the WTO or arbitrate WTO disputes (and the trade bar to 
whom they respond) has not dampened the opposition of many members of “international 
civil society” to a new trade round. Indeed, recent challenges to the WTO’s legitimacy serv= 
as a warning with respect to other ongoing efforts at institutional linkage, including the 
WHO’s efforts to secure tobacco control. It is unclear whether the WHO will be successfu_, 
given political debates concerning domestic attempts at tobacco regulation, as within th2 
United States. l 

Even when multilateral treaties incorporating package deals are successfully concluded 
under organizational auspices, linkage may fail operationally. Neither economists nor inter- 
national relations scholars contend that the self-interested behavior of states necessarily leads 
to sustainable cooperation. Not all forms of games yield greater cooperation with repeated 
play; iteration alone may not solve all sources of conflict and iteration itself may at times 
provide incentives to break cooperation agreements.* Incentives may arise for states er> 
gaged in such games to “take a ‘final move’ and sacrifice future collaboration for immediate 
advantage.”** Moreover, the results of voluntary bargaining in good faith (or continued iter- 
ated discourse) are not necessarily benign.” Package deals characterized by strategic or tac 
tical linkages between issues may prove unstable or less than Pareto-optimal.” Path-dependent 
processes conducive to deep multilateral cooperation are more likely in less inclusive orga- 


31 See, e.g., id. at 721. 

32 See, e.g., Kyle Bagwell, Petros C. Mavroidis, & Robert W. Staiger, It’s a Question of Market Access, 96 AJIL 53 
(2002); see also Kenneth W. Abbott, Rule-Making in the WTO: Lessons from the Case of Bribery and Corruption, 4 J. INT’ ~ 
ECON. L. 275, 286-91 (2001) (discussing the WI'O’s failures to entertain bribery and corruption concerns becaus2 
of these aspects of institutional culture). 

 Snidal, supra note 8, at 49-50 (discussing continued plays of coordination games). 

34 Td. at 51. : 

3 ROBERT O. KEOHANE, AFTER HEGEMONY 71-73 (1984). 

° See, e.g., Ernst B. Haas, Why Collaborate? Issue-Linkage and International Regimes, 32 WORLD POL. 357, 373 (1980). 
Similarly, regime theorists readily concede that there is no guarantee that international regimes will yield overall 
welfare benefits. KEOHANE, supra note 35, at 72. 
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nizaticns, such as regional organizations, and success there may undermine what has been 
attempted in the forum with a more universal membership.*” Some forms of path de- 
pencencies, to the extent they suggest a type of historical “lock-in,” are interesting precisely 
inasrzach as they imply that rational actors acting on the basis of full information may some- 
timez opt for inefficient outcomes or inferior products.” To the extent that international 
regir-es promote such forms of “inherited inefficiencies,” their role as vehicles for path 
depemlencies is not a good thing. Institutional learning may be applied to advance bureau- 
cratic agendas rather than to further genuine interstate cooperation. Moreover, as is sug- 
gested by some of the critics of the WTO (and especially of the TRIPS Agreement), these 
orga—izations’ norm diffusion or laundering functions may come to be perceived as vehicles 
for nesimperialism, legitimate only if governments want to be taught “how to ‘be’ market 
economies” favorable to the interests of the United States.* Organizational treaty regimes 
can b2 used by the powerful to impose rules on the weak (as some suggest is true of the IMF 
and the Security Council); they can be cartels that impose costs on nonmembers (as appears 
to be the case with OPEC); or they can serve as impediments to stronger action at the na- 
tionZ level or as vehicles for legitimizing the national policies of certain patrons rather than 
as gemuine fiduciaries for the collective membership.’ 

Organizational venues may detract from selfreinforcing behavior. The entrepreneurial 
leadesship needed for an organization to serve as effective agents of linkage on behalf of 
the cellectivity may require some initial grant of authority to its secretariat; a substantively 
know. 2dgeable, well-prepared, adequately supplied, and ample staff; leaders with the req- 
uisitecharisma, expertise, negotiating and other abilities; and external conditions that favor 
orga=-zational action.” All too often these conditions are not fully met. Most international 
orgar-zations, with the exception of certain European institutions, are not given explicit del- 
egatec. authority to engage in continuous lawmaking. Often poor staffing or inadequate 
resources hamper their ability to undertake envisioned follow-up such as effective moni- 
torirg Those in a position of power within such organizations may be prominent individuals 
named to their posts for reasons having little to do with their competence. In other instances, 
exte~—al conditions, such as the absence of a perceived crisis in the area under discussion, 
may dampen anticipated efforts at treaty enforcement even when other preconditions are 
met. 11 addition, as Ernst Haas has pointed out, an international organization’s influence 
may decline over time—as when it proves incapable of adaptation or learning or when it 
fails = retain its legitimacy. For any of these reasons, attempts at institutional linkage may 
prove unsustainable. 


57 Se e.g., George W. Downs, David M. Rocke, & Peter N. Barsoom, Managing the Evolution of Multilateralism, 52 
INT’LIORG. 387 (1998) (discussing the relative merits of different kinds of multilateral cooperation, such as orga- 
nizaticas with more or less inclusive memberships). 

58 See eg, Paul A. David, Clio and the Economics of QWERTY, 75 AM. ECON. REV. 232 (1985) (discussing how QWERTY 
emerz=d as the dominant, if inferior, computer keyboard thanks to path dependencies). But see 3, J. Liebowitz 
& Stehen E. Margolis, Path Dependence, Lock-in, and History, 11 J.L. ECON. & ORG. 205 (1995) (arguing that the 
exams Es of inefficient path dependencies, such as QWERTY and the victory of VHS over BETA, are misleading 
and tet such forms of path dependencies are a great deal rarer than has been suggested). 

9 Lebowitz & Margolis, supra note 38, at 223. 

Barnett & Finnemore, supra note 30, at 714. This is suggested by Jagdish Bhagwati’s critique of the TRIPS 
Agreexcent in his Afterword in this symposium, infra note 66. 

4 Sue generally LLOYD GRUBER, RULING THE WORLD (2000) (arguing that membership in supranational insti- 
tutioms often imposed by the North on the South, is neither genuinely voluntary nor always welfare promoting), 
Nor È che critique of the results of multilateralism limited to one side of the political spectrum or to certain 
schoc within political science. Neorealists have also warned that the norms promulgated by institutions, both 
domestic and international, may be “both revolutionary and evil.” Robert Jervis, Realism in the Study af World Politics, 
52 INTL ORG. 971, 974 (1998) (citing, as examples, Hitler’s Germany and Stalin’s Soviet Unicn). 

® Sw, eg, Wayne Sandholtz, Institutions and Collective Action: The New Telecommunications in Western Europe, 45 
WOREZPOL. 242, 251-52 (1993) (discussing how these factors helped the European Commission to take the lead 
on te-ezommunications policy). 

8 ERNST B. HAAS, WHEN KNOWLEDGE Is POWER (1990). 
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As several of the symposium contributors suggest, efforts to address the success or failure 
of linkage attempts in the WTO will necessarily involve studying comparative organization, 
as well as the feasibility and wisdom of cooperative ventures between organizations.“ WTO 
linkage dilemmas are also part of much broader debates about “what works” in international 
law. Recipes for effective linkage may reflect certain assumptions about how best to further 
the implementation of, compliance with, and effectiveness of international norms.” The 
debate over the relative merits of, for example, the ILO as opposed to WTO processes with 
respect to international labor issues is not merely a dispute over institutional jurisdiction or 
the proper interpretation of the covered agreements or other applicable law under the 
Understanding on the Settlement of Disputes:* it is also a dispute about whether “softer” 
mechanisms for enforcement, such as the ILO’s reporting obligations and various “mobi- 
lization of shame” techniques are as effective as the WTO’s more judicialized enforcement 
scheme.” Debates about the relative effectiveness of. venues for labor or environmental 
matters reflect more general debates between defenders of managerial regimes with soft ob- 
ligations subject to soft enforcement methods (such as mere reporting obligations) and those 
who advocate more adversarial methods of dispute settlement and hard sanctions.“ The 
choice between the usually weaker forms of enforcement available under either environ- 
mental framework conventions or the ILO raises questions about the relative efficacy of 
court-centered approaches to enforcement now being debated by, for example, human 
rights scholars.” 

Proposals to make WTO dispute settlement more responsive to a wider set of nontrade 
concerns through greater acceptance of amicus briefs or by opening up the process to pri- 
vate causes of action are also part of a literature addressing whether deep forms of interstate 
cooperation require international dispute resolution that emulates the processes of the Euro- 
pean Court of Human Rights or the Court of Justice.” Some aspects of the WTO linkage 


“Foran example of such an effort, see, for instance, David Vines, The WTO in Relation to the Fund and the Bank: 
Competences, Agendas, and Linkages, in THE WTO AS AN INTERNATIONAL ORGANIZATION 59 (Anne O. Krueger ed., 
1998). 

* For a recent survey of the compliance literature, see Beth Simmons, International Law and International 
Relations: Scholarship at the Intersection of Principles/Politics, 95 ASIL PROC. 271 (2001). See also COMPLIANCE WITH 
INTERNATIONAL ENVIRONMENTAL AGREEMENTS (Edith Brown Weiss & Harold K. Jacobson eds., 1996); José E. 
Alvarez, Why Nations Behave, 19 MICH.J.INT’LL. 303 (1998); Harold H. Koh, Why Do Nations Obey International Law? 
106 YALE J. INT'L L. 2599 (1997). For consideration of the endemic difficulties faced by compliance scholars, see 
Beth Simmons, Compliance with International Agreements, 1 ANN. REV. POL. Sci. 75 (1998). 

“8. See Understanding on Rules and Procedures Governing the Settlement of Disputes, Art, 3.2, Marrakesh 
Agreement Establishing the World Trade Organization, Apr. 15, 1994, Annex 2, in WORLD TRADE ORGANIZATION, 
THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE NEGOTIATIONS 354 (1999). 

*” See, e.g., Joel P. Trachtman, Bananas, Direct Effect and Compliance, 10 EUR. J. INT’L L. 655, 655 (1999) (arguing 
that “hard law is not necessarily good law, and . . . strengthened implementation, including possible direct effect, 
is not necessarily desirable”). 

48 See, e.g., George W. Downs, Kyle W. Danish, & Peter N. Barsoom, The Transformative Model of International 
Regime Design: Triumph of Hope or Experience? 38 COLUM. J. TRANSNAT’LL. 465 (2000) (summarizing the arguments 
for and against managerial regimes); see also COMMITMENT AND COMPLIANCE (Dinah Shelton ed., 2000) (case 
studies of compliance with “non-binding” norms). 

® Compare, e.g., Henry J. Steiner, Individual Claims in a World of Massive Violations: What Role for the Human Rights 
Committee? in THE FUTURE OF UN HUMAN RIGHTS TREATY MONITORING 15 (Philip Alston & James Crawford eds., 
2000) (suggesting reforms to the Human Rights Committee, which monitors compliance with the International 
Covenant for Civil and Political Rights, that would make that entity less like a court for the resolution of individual 
disputes and more like a deliberative body for iterative discourse), with Laurence R. Helfer & Anne-Marie Slaughter, 
Toward a Theory of Effective Supranational Adjudication, 107 YALE LJ. 273 (1997) (proposing changes to the Human 
Rights Committee that would bring its operation closer to that of the Strasbourg Court for human rights). Cf John 
A. Ragosta, Unmasking the WIO—Access to the D.B. System: Can the WTO D.B. Live up to the Moniker “World Trade 
Court”? 31 L. & PoL’y INT’L Bus. 739 (2000) (challenging the WTO dispute resolution system for being 
insufficiently like a domestic court and for operating in a system lacking in “democratic” controls on its judges). 

5 See Helfer & Slaughter, supra note 49 (drawing lessons for universal human rights enforcement from the 
Strasbourg model); Robert O. Keohane, Andrew Moravesik, & Anne-Marie Slaughter, Legalized Dispute Resolution: 
Interstate and Transnational, 54 INT’L ORG. 457 (2000). Keohane, Moravesik, and Slaughter define “interstate” 
dispute settlement, as in the International Court of Justice, as primarily between states, and “transnational” dispute 
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debates are accordingly about whether a more general phenomenon of “judicial empow- 
erm=_t” is occurring within global international regimes or whether “transjudicial commu- 
nicatéon” is in fact occurring among the new international judiciary.” 

What Steve Charnovitz in his contribution here describes as the “raison d’être of the 
WTG’*the argument that the WTO exists primarily to prevent governments from suc- 
curcEing to domestic protectionist interests—appears to situate the linkage debate within 
the “kiberal” theory of international relations/law articulated by Andrew Moravscik and 
Anne-Marie Slaughter.” Indeed, Charnovitz’s description of the trade regime as a mech- 
anis government bureaucrats use “to prevent their successors from backsliding,” is essen- 
tiall> -he explanation Moravscik gives to explain the deepening cooperation evident in the 
evokcion of the European system for the protection of human rights. Liberal theory 
challenges the models of unitary rational actors upon which game theoretic conceptions are 
buil: it suggests the significance of distributional or other concerns that are not clearly 
app2eent when linkage issues are viewed simply as collective action problems arising be- 
twee= rational, unitary states.” 

Recipes for linkage or for procedural reforms intended to facilitate linkage are usually 
base on some implicit or explicit assumption of the “stakeholders” whom the WTO serves 
or ought to be serving.” While some contend that the trade regime ought to serve the inter- 
ests -producers of goods, others propose adaptation “to account for more diverse interests, 
incl -ding those of marginalized developing countries, NGOs, and individuals.”*” Even those 
whc <stensibly base their answers to linkage questions on the precise language of the WTO’s 
cove 2d agreements, such as Joost Pauwelyn, also inform us that the WTO treaty “was not 
neg-uated for the benefit only of exporters or free traders” and “must consequently take 
acca_nt of interests in favor of both trade liberalization and nontrade values necessitating 
trade restrictions.” But the suggestion that the trade regime has constituencies to whom 


settler ent, as in the European Court of Justice and the European Court of Human Rights, as cpen to individuals 
and 2->ups. They argue that the latter form of dispute resolution offers greater potential for widening and 
deepening cooperation, for unintended consequences, and for progressive restrictions on the behavior ofnational 
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5 <, e.g, Jeffrey L, Dunoff; The Death of the Trade Regime, 10 Eur. J. INT'L L. 733 (1999). 

58 Se e.g, Steve Charnovitz, Opening the WTO to Nongovernmental Interests, 24 FORDHAM INT'L LJ. 173 (2000). 

57 Seederick M. Abbott, Distributed Governance at the WIO-WIPO: An Evolving Model for Open-Architecture Integrated 
Gover zance, 3J. INY’LECON. L. 63 (2000); see, e.g., ROBERT HOWSE & MAKAU MUTUA, PROTECTING HUMAN RIGHTS 
IN A ==.OBAL ECONOMY: CHALLENGES FOR THE WORLD TRADE ORGANIZATION (International Centre for Human 
Rightsand Democratic Development, Policy Paper, 2000) (suggesting that the WTO and its dispute settlers should 
take seriously the preambular language in the covered agreements enjoining the institution to promote “sus- 
tainck-e development”); see also Frank J. Garcia, Trade and Inequality: Economic Justice and the Developing World, 21 
Micwr J. INT’L L. 975 (2000) (discussing the links between global and regional trade regimes and economic 
ineq-=lity). 

58 Jost Pauwelyn, The Role of Public International Law in the WTO: How Far Can We Go? 95 AJIL 535, 552 (2001). 
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itis accountable raises larger questions concerning its “constitutional” status.” The resulting 
constitutional inquiries range from the philosophical (does the WTO regime have a demos) 
to the pragmatic (to what extent should the covered agreements of the WTO be interpreted 
narrowly, as mere contracts for limited ends,® or more broadly, in the teleological fashion 
reserved for constitutional commitments?) .™ l 

Finally, as is suggested by Howse’s account of the role and impact of the trade insider 
network, some of the WTO linkage literature draws insights from those who have examined 
the impact of epistemic communities” and transnational networks of government actors." 
But Howse’s account of the role of politics in the history of the WIO—of how ideology 
shapes both an institution and the perceived limits of that institution—also appears to owe 
a debt to constructivist approaches in international relations that stress the significance of 
ideational factors.” 

As the above discussion suggests and as the commentators clearly indicate in the 
Afterwords, the way we answer the WTO’s linkage dilemmas steers us to multiple academic 
links. To John Jackson’s critical eye, a level-headed perspective on WTO linkage requires 
bridging abstract academic thinking with the real world of practice. Jackson, Jagdish 
Bhagwati, and Debra Steger all recommend supplementing theory with solid, empirical 
work, including the considerable available documentation on the trade regime’s extant 
linkages. All three suggest that much remains to be done to bridge relevant disciplines, as 
well as distinct academic methods within them. 

What is said about linkage reveals much about our conceptions of the mission or mandate 
of the WTO. To the extent that writers here suggest a substantive answer to particular 


59 See, €g., Deborah Z. Cass, The ‘Constitutionalization’ of International Trade Law: Judicial Norm-Generation as the 
Engine of Constitutional Development in International Trade, 12 EUR. J. INT’LL. 39 (2001); Charnovitz, supra note 52, 
at 42, 45—46; see also Ernst-Ulrich Petersmann, Constitutionalism and International Organizations, 17 Nw. J. INT'L L. 
& Bus. 398 (1996/97). Concerns over how the WTO manages to link to nontrade issues also emerge in debates 
over whether the trade regime encourages the rule of law or “democratization” elsewhere, see, e.g., McGinnis & 
Movsesian, supranote 54, at 588-89 (contending that the WTO’s responsiveness to democratic values encourages 
the spread of democracy). See generally Ernst-Ulrich Petersmann, How to Promote the International Rule of Law? 1 J. 
INT’L ECON. L. 25 (1998). 

© Cf. J. H. H. Weiler & Joel P. Trachtman, European Constitutionalism and Its Discontents, 1'7 NW. J. INT’LL. & Bus. 
354 (1996/97) (discussing the polity served by the European Union and the viability of a European demos). 

°l Cf. Debra Steger, Afterword: The “Trade and . . . ” Conundrum—A Commentary, 96 AJIL 135, 137 (2002) (dis- 
cussing how the GATT “became something greater than a contract”). 

5 Of course, to the extent the WTO’s covered agreements are seen as an evolving “constitution,” differences 
are likely to arise concerning the significance and meaning of the “original intent” of its drafters. Compare Robert 
Howse, From Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime, 96 AJIL 94, 96-97 
(2002) (discussing the original design for the ITO), with Elissa Alben, Note, GATT and the Fair Wage: A Historical 
Perspective on the Labor-Trade Link, 101 COLUM. L. REV. 1410 (2001) (arguing that while the early years of the GATT 
evinced abundant discussions of the trade-labor link, those discussions reflected a wage-based view of labor 
standards very different from modern human rights conceptions of labor rights). 

8 See, e.g, Peter M. Haas, Knowledge, Power and International Policy Coordination, 46 INT’L ORG. 1 (Special Issue, 
1992); see also MARGARET E. KECK & KATHRYN SIKKINK, ACTIVISTS BEYOND BORDERS (1998); Martha Finnemore & 
Kathryn Sikkink, International Norm Dynamics and Political Change, 52 INT’LORG. 887 (1998) (discussing how “norm 
promoters” facilitate “norm cascades”). 

êt See, e.g., Sol Picciotto, Networks in International Economic Integration: Fragmented States and the Dilemmas of Neo- 
Liberalism, 17 NW. J. INT'L L. & Bus. 1014 (1996/97); Anne-Marie Slaughter, Governing the Global Economy Through 
Government Networks, in THE ROLE OF LAW IN INTERNATIONAL POLITICS: ESSAYS IN INTERNATIONAL RELATIONS AND 
INTERNATIONAL LAW 177 (Michael Byers ed., 2000); Anne-Marie Slaughter, Governmental Networks: The Heart of the 
Liberal Democratic Order, in DEMOCRATIC GOVERNANCE AND INTERNATIONAL LAW 199 (Gregory H. Fox & Brad R. 
Roth eds., 2000). 

5 See, e.g., John Gerard Ruggie, What Makes the World Hang Together? Neo-Utilitarianism and the Social Constructivist 
Challenge, 52 INT'L ORG. 855 (1998). See generally SUSAN MARKS, THE RIDDLE OF ALL CONSTITUTIONS (2000) 
(discussing the role of ideology in international legal scholarship); Susan Marks, Big Brother Is Bleeping Us—With 
the Message That Ideology Doesn't Matter, 12 EUR. J. INT’LL. 109 (2001) [hereinafter Marks, Big Brother] (discussing 
the need for international lawyers to consider whether what appears “necessary” entrenches historical injustices, 
whether what serves “universal” interests serves the particular, and whether what purports to be “rational” 
functions as an argument against redistributivist claims). As might be expected, the notion that “trade insiders” 
as distinct from “governments” are influential or have successfully pursued an ideological agenda is contested. See, 
€g., Steger, supra note 61, at 139 (criticizing as “preposterous” the suggestion of a GATT/WTO “insider network”). 
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linkaze concerns—as do Kyle Bagwell, Petros Mavroidis, and Robert Staiger, and Bhagwati 
and =teger, for example—they are purporting to tell us what the WTO is for. To Bagwell, 
Mav-—idis, and Staiger, the WTO is about permitting states to engage in reciprocal bargains 
over -narket access. To Bhagwati, the WTO exists to facilitate noncoercive trade as a 
“mu =«ally beneficial phenomenon” but ought to be limited to those public and private 
busi- 2ss practices that countries of both the North and the South have freely agreed nullify, 
proz mately, the adverse effects of enhanced market access. For Steger, the trade regime 
is nc% an international system of legal norms, considerably more extensive and binding than 
the reciprocal exchange of concessions, butstill largely, ifnot entirely, limited to promoting 
free-trade through the principle ofnondiscrimination. She is critical ofincorporating other 
mardates into the WTO, such as “cooperative openness,” “harmonization,” “fairness,” “risk 
reduction,” and “selfrestraint,” largely on the grounds that WTO members from the North 
need o be careful about imposing their value systems and decision-making institutions on the 
devel=ping world in the guise of demands for such things as transparency.” 

Sv=tle differences in defining the WTO’s mandate lead authors to distinct prescriptions. 
Bha=wati, for example, is critical both of the legislative arm of the WTO (for expanding the 
regi =€ to embrace intellectual property) and ofits “judicial” branch (as with respect to the 
Appz_late Body’s redefinition of the scope of Article XX in the Shrimp/Turtle case). But he 
appe=rs to accept some environmental concerns as legitimately within the WTO’s domain.® 
Stege-, on the other hand, while not critical of the judicially created expansion of the trade 
regi—e to embrace both de factoand de jure discrimination or of members’ mere political de- 
cisic=s in trade rounds to extend the regime to encompass technical barriers to trade, coun- 
tervaiing measures, subsidies, intellectual property, and sanitary and phytosanitary mea- 
sures. draws the line at embracing human rights and labor rights. Encompassing the latter 
two sets of concerns, she argues, even by reinterpreting the “public morals” exception in 
GATT Article XX, should be the task of the members and not the WTO’s quasi-judicial 
bods.” 

Mast of the commentators here suggest that policy prescriptions for the WTO can be 
criticized only from an instrumental perspective.” This notion is perhaps implicit in the ac- 
kno.edgment by most that linkage ultimately involves “political” decisions. Viewing the 
WT as solely or primarily a linkage machine might imply that the only relevant question is 
whether the attempt at linkage works. Seen in this way, the WTO would be merely an instru- 
mer._for leveraging trade to whatever normative agenda the market in interstate interests 
will tzar. This view, clearest in Leebron’s conception of “strategic linkage,” presumes that 
issue inkage is itself the WTO's mission and that the institution—from its dispute settlers to 
its secretariat in Geneva—will necessarily have to adjust to whatever new issue is successfully 


% “zzdish Bhagwati, Afterword: The Question of Linkage, 96 AJIL 126, 127 (2002). 

© S=eer, supra note 61, at 139. Concerns over the meaning and impact of demands for transparency are also 
emengng in other treaty regimes, as under the investment chapter of the North American Free Trade Agreement. 
Comge-e Metalclad Corp. v. United Mexican States, No. Arb(AF)/97/1 (International Centre for Settlement of 
Investment Disputes (Additional Facility), Aug. 30, 2000), 40 ILM 36 (2001) (finding that the NAFTA’s Chapter 
11 recaires that all foreign investors in Mexico be given clear notice of all relevant legal requirements, including 
the s==pe of authorized action by both municipal and federal authorities), with United Mexican States v. Metalclad, 
664 Zæcket: L002904 (Sup. Ct. Brit-Colum., May 22, 2001) (finding no transparency requirements either in 
Chap*er 11 or as part of customary international law). 

& >hapwati, supra note 66, at 128 n.9. 

© Sieger, supra note 61, at 144. 

7 This notion is characteristic of much of the trade literature, at least in the United States. See, e.g., Ryan, supra 
note ¥ at 585 (distinguishing between two distinct types of lawmaking activity by international organizations, 
“funson-specific diplomacy”—engaged in by technocratically expert institutions such as WIPO—and “linkage- 
bargning diplomacy”—which characterizes the WTO). Ryan argues that function-specific diplomacy, even with 
respe— to the international regulation of intellectual property, remains the “grist of the law-creation mill,” while 
WTGztyle linkage diplomacy exists to fix “the breakdowns.” Id. From this perspective, developing the WTO’s links 
to ladcr concerns within the domain of the ILO would require a demonstration that the function-specific regime 
(the ILO) has “broken down” and that the use of the trade regime’s more ample linkage leverage is needed. 
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leveraged into the organization, whether by its members in trade rounds or by its dispute 
settlers in response to particular complaints. Some of the symposium writers, notably 
Charnovitz and Howse, identify both strategic and normative grounds for such a conclusion. 
They identify alternative conceptions of what “the WTO is for” and what it may yet achieve. 
Other commentators here adopt pragmatic limits on the scope of either strategic or nor- 
mative linkage. Thus, Bagwell, Mavroidis, and Staiger claim that the WTO needs to restrain 
its linkage capabilities if it is to remain an effective institution. In doing so, they assume, as 
does Bhagwati in noting the WIO’s resource constraints, that there is only so much we can 
expect any particular regime to bear. This sentiment, echoed by critics of the World Bank’s 
“mission creep,” finds a sympathetic ear in Steger, who reminds us that international] dispute 
settlers can legitimately do only so much. 

While the answers given to the WI'O’s linkage dilemmas within this group of prominent 
North American commentators demonstrate a possibly surprising variety, they also occupy 
common ground. All affirm that the linkage question is not new, that the mandate of the 
trade regime has undergone considerable evolution even in the GATT/WTO’s relatively short 
history, and that the WTO’s future boundaries are not fixed. 

One caveat is worth stressing. This symposium is a conversation among trade specialists 
within the North American mainstream, themselves members of an epistemic community, 
who, as Howse suggests in his contribution, share the belief that the WTO (and free trade 
generally) is a good thing.” This belief, along with other, less acknowledged assumptions, 
should provoke a response—for example, from those who see the WTO, less positively, as 
a creature of U.S. or Western hegemony or do not subscribe to the view that free (or freer) 
trade is necessarily mutually beneficial.” Conversations about trade linkages need to extend 
beyond trade specialists. As some of the commentators point out, they need to engage those 
who are perceived (or who see themselves) as outside the North American mainstream, as 
well as those who have a radically different vision of the mission of the WTO: We need to 
be constantly reminded that the relative absence of links to ostensibly nontrade issues within 
the existing trade regime may itself be a (democratic?) reflection of the diversity of views 
held around the world. As Bhagwati indicates, the WTO's resistance to many forms of link- 
age, at least with respect to labor and the environment, appears to reflect the views of a 
majority of its members. Representatives to the WTO from the “global South” have long op- 
posed the formal or legal linking of trade and labor issues, particularly in the form of restric- 
tions on market access or trade sanctions, and have even resisted attempts to establish WTO 
study groups such as a U.S.-proposed “Working Group on Trade and Labor.” While it is 


7 It accordingly appears that all the contributors here are engaged in “problem solving” intended to stabilize 
a desirable institution. Cf Marks, Big Brother, supra note 65, at 119 (discussing the need for more radical or 
“skeptical” critiques intended to bring about an alternative order). 

® For consideration of the influence of the United States on the WTO, see, for example, Paul B. Stephan, Sheriff 
or Prisoner? The United States and the World Trade Organization, 1 CHI. J. INT'L L. 49 (2000). 

” For a thoughtful view of “insider/outsider” perspectives, see Makau Mutua, Critical Race Theory and International 
Law: The View of an Insider-Outsider, 45 VILL. L. REV. 841 (2000) (discussing Third World commentators’ approaches 
to international law perspectives, as well as those writing within critical race theory). Mutua contends that 
mainstream international law, the normative center and legitimizing code of conduct for international society, 
is “founded on European biases that treat the universe as a theater for European and North American military, 
political, economic and cultural interests,” and he sees such Third World and critical race methodologies as tools 
for transforming international norms, process, and institutions, including the WTO, that “subordinate the Third 
World to the European West.” Id. at 849, 852. 

WTO linkage debates also need to include feminist or gender-based critiques. See, e.g., Joel Richard Paul, 
Cultural Resistance to Global Governance, 22 MICH.J.INT’LL. 1 (2000). Indeed, all layers of feminist critiques, whether 
addressing the relative absence of women in relevant trade epistemic communities, the gender impact of “neutral” 
trade terms (such as Article XX exceptions for “health”), or the nature of the limits artificially imposed on ques- 
tions of permissible linkage subtly established through the uncontested limits on participation in either legislative 
orjudicial WTO processes, appear applicable to the WTO's linkage worries. Cf Hilary Charlesworth, Feminist Meth- 
ods in International Law, 93 AJIL 379, 381 (1999). 

ea See, e.g., Jose M. Salazar-Xirinachs, The Trade-Labor Nexus: Developing Countries’ Perspectives, 3 J. INT'L ECON. L. 
377 (2000). 
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eas} to dismiss such views, particularly when espoused by less than representative govern- 
mens or only by their trade ministries, as not reflective of the “real desires” of those who 
live in the global South, we should not presume to identify those desires ourselves or readily 
assume that they comport with those espoused by the North’s nongovernmental orga- 
nizations or the protesters in Seattle.” Those of us residing in the relative comfort of the 
North need to approach even “obvious” evils such as child labor that are ostensibly ame- 
nabé= to trade remedies with a sense of humility and a readiness to learn from others with 
more immediate experience. At least some NGOs based in developing countries have argued 
that panning or penalizing trade with countries that resort to child labor, for example, only 
furtter impoverishes those we seek to help, while doing nothing to remedy the underlying 
socĒ] conditions that require families to rely on the earnings of their children.” To at least 
some groups outside the North American mainstream, it is not obvious that links to nontrade 
issuss within the WTO present a “win-win” situation. For all these reasons, our goals for this 
geozraphically delimited symposium are relatively modest. We take here only an initial step 
toward establishing a much broader conversation about the boundaries of the WTO. 


% cf Gregory C. Shaffer, The World Trade Organization Under Challenge: Democracy and the Law and Politics of the 
WTC3s Treatment of Trade and Environment Matters, 25 HARV. ENVIL. L. REV. 1 (2001) (concluding that divisions be- 
twee: North and South within the WTO largely mirror divisions between northern and southern NGOs with 
resp¢zt to environmental issues and that the WTO is, at least on such issues, not an “antidemocratic institution”). 

76 See, for example, views expressed by groups such as Consumer Unity and Trust Society (CUTS), based in 
Indiz See generally CUTS, Campaign on Linkages, at <http://www.cuts-india.org> (visited Feb. 8, 2002). Other 
NGG . based in developing countries argue that child labor is notsynonymous with abuse and that in some sectors, 
as wita respect to traditional fisher folk around the world, children are expected and need to learn the art of 
fishing or other trades from their parents atan early age. INTERNATIONAL COLLECTIVE IN SUPPORT OF FISHWORKERS, 
SAMUDRA REPORT, No. 24, at 1, 32-33 (Dec. 1999), ai <http://209.237.42.146/jsp/Samudra-Online,jsp>. 


NOTES AND COMMENTS 


MONROE LEIGH (1919-2001) 


Monroe Leigh, for decades a leading figure of the American Society of International Law 
and a leading influence in the interpretation and application of international law in the 
United States, died on November 27, 2001, at the age of 82 at his Washington office. He 
served as the legal adviser of the Department of State from 1975 to 1977, as president of the 
Society from 1980 to 1982, and as a member of this Journal’s Board of Editors from 1981 to 
2001. 

Monroe Leigh was born in Halifax, Virginia, in 1919. He graduated magna cum laude from 
Hampden-Sydney College in 1940 and entered the University of Virginia Law School. He left 
to join the Army Air Corps in 1942 and served as a captain in the Ninth Air Force in Europe. 
On returning to the University of Virginia, he was elected editor-in-chief of the Virginia Law 
Review. 

Leigh was associated with Covington & Burling from 1947 to 1951. He then served in the 
U.S. Mission to the North Atlantic Council of NATO. In 1953, he returned to Washington 
and joined the legal staff of the Department of Defense, eventually serving as assistant general 
counsel for international affairs. In these posts, he was instrumental in the negotiation of ar- 
rangements for the construction of military installations in Europe, and of the status-of-forces 
agreements governing the legal position of U.S. armed forces stationed abroad. 

Leigh joined the Washington law firm of Steptoe & Johnson in 1959 and became the 

managing partner of the firm’s international law department. He specialized in international 
trade law, public international law, and U.S. foreign regulations. He acquired a reputation 
as an effective advocate of investors in foreign states. He was for many years a primary coun- 
selor of international petroleum companies in their dealings with the governments of oil- 
producing countries. 
. In 1975, Leigh was appointed by Secretary of State Henry Kissinger as legal adviser of the 
State Department, succeeding his old friend and mentor, Carlyle Maw. Leigh served with 
exceptional distinction. A man of reassuring presence, unquestionable integrity, outstanding 
legal capacity, and judicious judgment, Leigh enjoyed the confidence of everyone with whom 
he worked. He was a popular figure among the staff of the Office of the Legal Adviser, which 
he led with unfailing consideration. He played an influential role in United States diplo- 
matic and legal affairs of those years, including the disengagement of Egyptian and Israeli 
forces in the Sinai and the seizure of the U.S. merchant vessel Mayaguez in international 
waters off the coast of Cambodia. He had mixed success in efforts to strengthen the State 
Department’s spine in dealing with foreign taking of American investors’ assets, but it was 
not for want of trying. A reigning expert in the field of sovereign immunity, he was an archi- 
tect of the Foreign Sovereign Immunities Act of 1976. 

Leigh returned to Steptoe & Johnson in 1977. He resumed his career as one of the leading 
international counsel in the United States, and was repeatedly engaged in the major matters 
of his time. He also gave much to the affairs of the American Society of International Law, the 
American Bar Association, and the American Law Institute. His service to the Society was 
marked by his presidency and his membership on the Board of Editors of the Journal. But he 
also spent many devoted hours on the administrative—and particularly, the financial—affairs 
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of the Society. In the American Bar Association, he was a force for enlightenment and inter- 
natic-al responsibility. He was particularly influential in the shaping of modern ABA pol- 
icies on the International Court of Justice, war crimes, and the international criminal court. 
He «as an advocate of the creation of, and U.S. adherence to, the ICC, bringing to bear 
prágnatic insights that were not universal. In the American Law Institute, Leigh served on 
its Ac_isory Committee for the Restatement of the Foreign Relations Law of the United States. 
He <aught international trade law as an adjunct professor of the University of Virginia for 
mar-~years. His writings in the field of international law were substantial and thoughtful, the 
most recent being his Journal editorial last year on “The United States and the Statute of 
Rome.”! 

Menroe Leigh was a great gentleman. He was unfailingly courteous, even courtly; a man 
whese breadth of culture embraced horses and farming and music, as well as Latin and law 
and. -ternational affairs; and a man whose capacity for friendship touched many readers 
of the Journal. He had the good fortune of the support of his wife of fifty years, Mary, and 
of his three children. He will be missed. , 


STEPHEN M. SCHWEBEL” 


1 EE AJIL 124 (2001). 
* G=the Board of Editors, 


CURRENT DEVELOPMENTS ` 


“THE INTERNATIONAL BOUNDARY TREATY” (TREATY OF JEDDAH) 
CONCLUDED BETWEEN THE KINGDOM OF SAUDI ARABIA 
AND THE YEMENI REPUBLIC ON JUNE 12, 2000 


The long-running boundary dispute between Saudi Arabia and Yemen can be traced back 
to the controversial Mecca agreement signed in 1926 under which the territory of the south 
west Arabia Idrisi emirate, long claimed by Yemen, came under the sovereignty of the newly 
established state of Saudi Arabia. The ensuing dispute over the sovereignty of the former 
Idrisi territory (comprising the regions known as Asir, Jizan and Najran) led to the brief 
Saudi-Yemeni border war that was concluded in May 1934, with the Treaty of Taif.’ That 
treaty was not comprehensive and proved only partially successful. On June 12, 2000, Saudi 
Arabia and Yemen concluded a new international boundary treaty which is far more ambi- 
tious in scope. The treaty has a number of innovative features and also a number of prob- 
lems. This essay will examine the history of the dispute, describe and analyze the new treaty 
and appraise its contribution to international legal practice. 


I. THE HISTORY OF THE DISPUTE 


The Treaty of Taif provided a regime for various aspects of bilateral relations between 
Saudi Arabia and Yemen,” including a cessation of the state of war between the two states, 
mutual recognition, and establishment of permanent peace. Yemen recognized Saudi sover- 
eignty over the disputed coastal regions of Asir, Jizan, and inland Najran, and the boundary 
line established under the treaty was defined as “final and permanent.” 

Not long after its conclusion, however, the legal status of the Treaty of Taif itself became 
the subject of dispute between the two states. Virtually all subsequent Republican govern- 
ments following the 1962 revolution in North Yemen declared their rejection of the Treaty 
of Taif, arguing that the treaty had been imposed by force or that it had expired proprio motu 
by operation of its twenty-year duration clause.’ Yemen proposed negotiating a new bound- 
ary treaty based on Yemeni “historical and legal rights;”* that would have redrawn the 1934 
boundary line so that most, if not all, of the southern half of present-day Saudi Arabia would 


l! For a summary background of the history of the border dispute between the two countries, see SURVEY OF 
INTERNATIONAL AFFAIRS 1934 (Arnold J. Toynbee ed., 1935); Richard Schofield, Negotiating the Saudi-Yemeni Inter- 
national Boundary, British Yemeni Society (March 31,1999), at<http://www.al-bab.com/bys/articles/schofield00. 
htm> [hereinafter Negotiating the Saudi-Yemeni International Boundary]. 

2 For text of the Treaty of Taif and its annexes, see ARABIAN TREATIES 1600-1960, at 336-345 (Penelope Tuson 
and Emma Quick eds., 1992) [hereinafter Treaty of Taif]. For the 1937 Saudi-Yemeni joint commission demar- 
cation report, see Annex To The Taif Agreement For The Demarcation Of Borders Between The Kingdom Of Yemen And The 
Kingdom Of Saudi Arabia, 1937, in 20 ARABIAN BOUNDARY DISPUTES 643-672 (Richard Schofield ed., 1993) [here- 
inafter ARABIAN BOUNDARY DISPUTES]. 

$ See infra note 65; Treaty of Taif, supra note 2, Art. 22. The Treaty of Taif was formally renewed only once, in 
1953, upon the expiry date of its first duration period in the form of an exchange of letters published in the Saudi 
government official gazette, UMM AL-QURA. Balagh rasmi raqm (164) [Official Communiqué No. 164], UMM AL-QURA, 
March 20, 1953, at 1. 

4 Ra'is majlis al-ri’asah fi hadith sahifat al-quds al’arabi al-sadirah fi London [Chairman of the (Yemeni) Presidential 
Councilin an Interview with the London based Alquds Alarabi], ALQUDSALARABI, May 28, 1992, at<http://www.nic.gov. 
ye/SITE%20CONTAINTS/presedency[sic] /itrvews/1992/s30.html>. 
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be “-2turned” to historical “Greater Yemen,” including the three southern Saudi provinces 
that aad been acquired under the Treaty of Taif.° 

Seudi Arabia insisted on the validity of the Treaty of Taif and the 1934 boundary line. In 
a 193 Saudi Yemenijoint communiqué, the two states confirmed “anew” the 1934 boundary 
line “as definite, final and permanent,” as stipulated in the Treaty of Taif and its demar- 
cation report.® However, the Yemeni government subsequently dismissed the communiqué 
as legally non-binding. 

Tke Treaty of Taif did not cover the maritime boundary in the Red Sea, ner did it extend 
beycad Thar Mountain (jabal al-thar) into the territory of the former British Protectorate of 
Adez, which both the monarchical and republican regimes in North Yemen claimed as an 
intezral part of the territory of “Greater Yemen.” Saudi-British negotiations between 1935 
and 1955, which failed to resolve the Saudi-Aden boundary issue, were largely limited to the 
so-caled 1935 Hamza line claimed by Saudi Arabia and the so-called Riyadh line counter- 
claix ed by the British government.’ 

Tke political unification of North and South Yemen in May 1990 and the regional ten- 
sions generated by the subsequent Second Gulf War of 1990-91 following the Iraqi invasion 
of K_-wait brought the Saudi-Yemeni border dispute to the fore. A series of formal bilateral 
talks between the two sides commenced in Geneva in 1992 and culminated in the signing 
of a Memorandum of Understanding (MOU) in February 1995. In the intervening years, 
the Yemeni and Saudi governments exchanged a series of proposals and counterproposals 
reflecting their different positions as to the resolution of their conflicting territorial claims.° 
Yemen proposed the conclusion of a comprehensive boundary agreement to be reached 
thrcugh bilateral negotiation or arbitration; such an agreement would cover the entire mari- 
time and land boundary area and would accord with international law as applied to Yemeni 
“his-orical and legal rights.” Saudi Arabia rejected the Yemeni proposals as constituting an 
imp.ed denunciation of the Treaty of Taif’s boundary line and instead proposed a piece- 
meal approach to the dispute. The Saudi government argued that the 1934 boundaries had 
beer established legally by an international agreement and therefore were still valid. In the 
Saudi view, only the remaining undefined maritime and land boundaries, which were not 
covered by the 1934 treaty, were to be determined by negotiating one or more separate agree- 
mers. In the Saudi view, the option of arbitration, contemplated by the Treaty of Taif, was 
inapplicable to the 1934 boundary line and unwarranted for the rest. 

The 1995 Saudi-Yemeni MOU” was the first formal agreement concerning the boundary 
disp-te since 1973. In return for Yemen’s formal and express recognition of the 1934 bound- 
ary ne as “valid and binding” on both parties, Saudi Arabia agreed to negotiate a compre- 
henz.ve land and maritime boundary agreement and to settle potential future disputes by 


5 Wemen’s “historical rights” claim emanated from the notion of “Greater Yemen” based primarily on the 
writimgs of the medieval tenth century Yemeni geographer al-Hamadani. Far Yemen’s official “political” map of 
“Grea_er Yemen,” see Political Map Of The Yemeni Republic, Yemeni governmentagency of the National Information 
Cent (Sana’a), at<http://www.nic.gov.ye/SITE/20%CONTAINTS/geography/maps/mm.]JPG> (visited Sept. 
18, C00). For the historical map, see Natural Map Of Yemeni Republic, at <htwp://www.nic.gov.ye/SITE% 
CON7AINTS/aboutyemen/history/MAPS/M.htm> (visited Sept. 18, 2000). See also HUSSAIN ALI AL-WAYSI, 14 AL- 
YAMA* AL-KUBRA: KITAB JUGHRAPHI, JULUGI, TARIKHI [GREATER YEMEN : GEOGRAPHICAL, GEOLOGICAL AND HIS- 
TORICAL STUDY] 133-36 (2d ed. 1991). 

ë Ecr text of the joint communiqué, see Sudur bayan mushtark ‘an nata’j al-muhdathat al-sau‘diyah-al-yamaniyah 
[Issuxice Of Joint Communiqué On Saudi~Yemeni Talks], UMM AL-QuRA, March 23, 1973, at 1, 8. 

7 ¥ =r background on the so called Hamza and Riyadh lines, see supranote 1; ARABIAN BOUNDARY DISPUTES, supra 
note Z, at 197-228. 

8 S sned in Mecca, Saudi Arabia on Feb. 26, 1995. For English text of the Memorandum of Understanding, see 
Saud:-Yemeni Memorandum of Understanding, National Information Center, at<http://www.nic.gov.ye/English %20 
site/S TE%20CONTAINTS/The%20Treaty/sa-yem-mem.htm> [hereinafter Memorandum of Understanding]. 

° Fcr a general view of Saudi-Yemeni overlapping territorial claims along their land border, see Negotiating the 
Saud:Yemeni International Boundary, supra note 1, especially map no. 1, at<http://www.al-bab.com/bys/articles/ 
bord2rla.-htm>, and map no. 2, at<http://www.al-bab.com/bys/articles/border2.htm>. 


© Semorandum of Understanding, supra note 8. 
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arbitration. The MOU called for the formation of several joint boundary committees en- 
trusted with the tasks of restoring the boundary pillars of the 1934 line, delineating the re- 
maining and previously undefined land boundary from jabal al-thar to the Saudi-Yemeni- 
Omani tri-point, and delimiting the maritime boundary in accordance with international law. 

With the legal status of the 1934 Treaty of Taif no longer in question, the focus shifted to 
the location of the boundary line markers defined in the treaty’s Article 4 and demarcated in 
its 1937 report. The two parties had different views as to the exact location of these crudely 
erected markers, most of which had either perished with time, changed place, or been re- 
named. In the summer of 1997, senior Yemeni and Saudi officials held secret talks in Lake 
Como, Italy," where they reached a provisional agreement, proposed by Yemen and ac- 
cepted by Saudi Arabia, that constituted a breakthrough in the prolonged negotiations.” 
The main provisions of the agreement were adopted in the subsequent Treaty of Jeddah. 
According to the Yemeni President, Yemen had agreed to relinquish its traditional claim 
based on alleged legal and historic rights. In return, Yemen proposed a comprehensive bound- 
ary line extending westward from coordinates 52 east longitude, 19 north latitude, connect- 
ing with the 1934 Treaty of Taif boundary line at jabal al-thar."* Saudi Arabia would cede to 
Yemen all its territorial and maritime claims outside the 1934 settlement. The Como line, 
as it came to be known, ran even further north than the Riyadh line, which Britain, while 
still in Aden, had pressed on Saudi Arabia in 1955 and which Saudi Arabia had rejected." 

No sooner had Yemen and Saudi Arabia accepted the Como line agreement than a dis- 
pute arose as to the interpretation of the 1937 boundary demarcation joint commission 
report, which set the locations of the starting and finishing boundary markers linking the 
1934 boundary line. Yemen averred that the western land terminus point, referred to in the 
Treaty of Taif as ras al-mu’waj, was located at the northern tip of the Red Sea coastal islet of 
Duwaimah.” In the east, Yemen insisted, the pillar should be located on the tip of the peak 
of jabal al-thar.® Saudi Arabia averred that the land terminus point should be placed at the 
southern tip, or at least somewhere in the lower quarter of the Duwaimah islet.'” As for jabal 
al-thar, which is adjacent to the ancient Saudi fort of Najran, the Saudis insisted that the 
actual jabal al-thar was another mountain nearby the one claimed by Yemen." According to 


1 Brian Whitaker, Border Deal Nearer, MIDDLE EAST INT’L, Sept. 26, 1997, at<http://www.al-bab.com/yemen/ 
artic/mei27,htm> (visited Dec. 2000). 

!? The Como agreement was confirmed by senior Yemeni and Saudi officials. See Ra’is al-jumhuriyah fi aljalsah 
aliftitahiyah Vinadwat hal al-niza’at silmiyan [The President In The Opening Speech Of Peaceful Settlement Of Dispute 
Symposium] , SITTAWA-ISHREEN-SEBTAMBAR, Dec. 2, 1999, at 7; ‘abdul-gader bajammal yarwi tafasil al-marahit allati sabgat 
al-mw ahah al-tarikhiyah [Abdulgader Bajammal (Yemeni Foreign Minister) Relates Details of Stages Preceding The Signing 
Of The Historic Treaty], OKAZ (Saudi Arabia), July 8, 2000, at 23; Detailing Yemeni Aggressions And Border Movements, 
Prince Nayef Ibn Abdul Aziz: We Did Not Start To Open Fire And Acted In Self-Defence, AIN AL-YAQEEN, July 22, 1998, at 
<http://www.ain-al-yaqeen.com/issues/19980722/feat4en.htm>; see also infra note 16. 

8 Rais al-jumhuriyah fi hadith Usahifat al-quds al'arbi (The President Talks To Alquds Alarabi Newspaper), SITTAWA- 
ISHREEN-SEBTAMBAR, Feb. 24, 2000, at 3 [hereinafter The President Talks to Alguds Alarabi Newspaper}. 

11 Gaid haras al-hudud:mu'‘ahadat jiddah dhamanat al-istigrar fi al-mintagah [Head of (Yemeni) Border Guard: Treaty 
of Jeddah is a source of regional stability], SITTAWA-ISHREEN-SEBTAMBAR, July 20, 2000, at 23. 

15 Aliryani: nahnu na’tabir jazirat al-duwaimah hiya ras al-mu’waj Vil hudud al-sau'diyah al-yamaniyah [ALIryani 
(Yemeni Prime Minister) : We Regard The Duwaimah Island As The ‘ras al-mu’waj Of The Saudi Yemeni Boundary], ASHARQ 
AL-LAWSAT, Nov. 29, 1999, at 4. For Yemen’s maritime claim in the Red Sea, see HUSSAIN AL-HUBAISHI, AL-YAMAN 
WA AL-BAHR AL-AHMAR [YEMEN AND THE RED SEA] 402 (1992). The author was Yemen's chief maritime boundary 
negotiator with Eritrea and Saudi Arabia. 


16 ALayyam tuwasil nashr al-hiwar allathi ajrathu qanat (LBC) al-lubnaniyah m’a al-ra’is Ali Abdullah Saleh [ Transcript 
Of President Ali Abdullah Saleh’s Interview with Lebanese LBC TV], ALAYYAM (Yemeni), May 26, 1999, at 6 [hereinafter 
Transcript of President Ali Abdullah Saleh’s Interview with Lebanese LBC TV}. 

11 Al-amir Nayef yuwadhih al-haga’ig fi mu’tamar sahafi: thalath arba’ jazirat al-duwaimah sau’di, wa tawjiduna fiha 
mashru’ [In A Press Conference, Prince Nayef Clarifies Facts In Response To Yemeni President’ Statements: Three 
Quarters Of The Duwaimah Island Belongs To Us And Our Presence On it is Legitimate], ALJAZEERAH, July 22, 
1998, at <http://www.al-jazirah.com/aarchive.htm> [hereinafter Prince Nayef Clarifies Facts]. 

18 Supranote 16; infranote 19. See also Nagashna bi'wudhuh nugtatiy ras al-mu’waj wa jabal thar [Prince Naef: We Held 
Clear Discussion (With Yemeni Side) About The Two Points Of ras al-mu’waj And Al thar Mountain], ASHARQ AL-AWSAT, 
Nov. 25, 1998, at 4 (detailing the press statement of Prince Nayef, the Saudi interior minister, following the 1998 
border talks in Sana’a). 
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President Saleh, the Yemeni government had conditioned its proposal for the so-called 
Como boundary line on Saudi Arabia’s unconditional acceptance of the Yemeni position 
with regard to the location of the two contentious points linking the 1934 line." This dis- 
pute led to armed clashes, culminating in a serious military confrontation over the owner- 
ship of the islet of Duwaimah in July 1998.” After talks in Sana’a, Yemen and Saudi Arabia 
sign=d a protocol aimed at facilitating the implementation of the terms of the 1995 MOU.”! 
But, apart from periodic and inconclusive meetings of the joint border committees, there 
was 1.0 further significant progress in settling the boundary dispute. 

D -ring a visit to the two countries in February 2000, U.S. Assistant Secretary of State for 
Near Eastern Affairs Edward Walker declared that it would be in the interests of regional 
peac2 and stability “to see this boundary problem solved.”” The Yemeni government wel- 
comed the U.S. effort, claiming it was “the only state able” to provide any concrete assistance 
towed solving the problem.” The Yemeni president met with an American official and gave 
hima detailed explanation of the “dilemma” of the Como line and the ensuing dispute con- 
cerr ng the location of the starting and finishing points of the 1934 boundary line.” Accord- 
ing “© the Yemeni view, the U.S. government played a crucial role in facilitating the formal 
settlement of the dispute.” Only a few weeks after the U.S. envoy’s visit, in mid May 2000, 
Crown Prince Abdullah of Saudi Arabia paid his first visit to Yemen in order tc participate 
in t2 tenth anniversary of the unification of North and South Yemen. This meeting was fol- 
lowed by short but intensive talks in Jeddah. On June 12, 2000, the foreign ministers of 
Saudi Arabia and Yemen, signed the “International Boundary Treaty” between Yemen and 
Saudi Arabia.” The Treaty of Jeddah, as it is also known, entered into force on July 4, 2000, 
the Sate of the formal exchange of instruments of ratification by both state parties.” 


H. THE TREATY OF JEDDAH 


The Treaty of Jeddah constitutes a comprehensive settlement of the entire Saudi-Yemeni 
mar. ime and land boundary stretching from the tri-point of the Yemeni-Omani-Saudi land 


19 The President Talks to Alquds Alarabi Newspaper, supra note 13, at 6; Transcript Of President Ali Abdullah Saleh’s 
Intercezw With Lebanese LBC TV. supra note 16, at 6. 

2 Since Nayef Clarifies Facts, supra note 17. 

21 Tor English text of the protocol signed on July 29, 1998, see Kingdom, Yemen Sign Protocol in Sana’a, RIYADH 
DAIL” July 30, 1998, at 1. 

2 Teanscript of press conference with Ambassador Edward S. Walker, Assistant Secretary of State for Near Eastern Affairs, 
U.S. Embassy, Sana’a, Yemen (Feb. 14, 2000), Office of International Information Programs, U.S. Department of 
State -zt <usinfo.state.gov> (visited Feb. 23, 2000). 

3 Sajammal: nahris ‘ala hal wuddi m’a al-ashigga fi al-sau’idyah hawl mushikilat al-hudud [Bajammnal: We Are Keen In 
Resol-rng The Border Dispute With Our Brothers in Saudi Arabia], SITTAWA-ISHREEN-SEBTAMBAR, Feb. 24, 2000, at 2 
(quo<ng press statement by Yemeni foreign minister Abdulgader Bajammal)}. 

21 The President Talks to Alquds Alarabi Newspaper, supra note 13, at 3. 

3 Ceactions To The Treaty, YEMEN TIMES, June 26-July 2, 2000, at <http://www.yementimes.com/00/iss26/ 
intrvzew. htm>. 

6 4J-mamlakah wa alyaman tuwagi’an mu'ahadah duwliyah, nihayiah wa da’imah lithudud altariyah wa bahriyah 
[Kingčom And Yemen Signed Final, Permanent, International Land And Maritime Treaty], OKAZ (Saudi Arabia), June 
13, £200, at 1; Intiyah shabi wa isda wasi'ah litawgi’ mu'ahadat al-hudud alyamaniyah al-sau‘diych [Wide Public 
Satispestion To The Signing Of The Yemeni-Saudi Border Treaty], AL-THAWRAH, June 14, 2000, at 1; Ra’is al-jumhuriyah 
wa aralik Fahad yusadigan ‘ala mu’ahadat al-hudud al-duwliyah [President Of The Republic And King Fahad Ratified 
Inters-ztional Border Treaty], AL-GUMHURYAH, June 27, 2000 (stating that the treaty was ratified by both countries 
on Jur. e 26, 2000); Sudur marsum malaki bi’limuwafagah ‘ala mu’ahadat al-hudue al-duwliyah al-niha tyah wa al-da‘imah 
bayn x-mamlakah wa al-yaman [Issuance Of Royal Decree Ratifying The Final And Permanent International Border Treaty 
Between Kingdom And Yemen], UMM AL-QURA, July 7, 2000, at 1. 

°7 “astruments of ratification were exchanged in Sana’a on July 4, 2000. Tabadul wathaig cl-tasdig ‘ala al- 
mu’azadat al-hududiyah alyamantyah al-sau’diyah wa malagiguha [Exchange Of Instruments Of Ratification Of 
Interz: stional Border Treaty And Its Annexes], AL-GUMHURYAH, July 5, 2000, at 1. On July 27, 2000, Yemeni and Saudi 
Permenent Representatives at the UN jointly registered the treaty with the UN Secretariat. A-mamlakah wa alyaman 
tudi‘cs. mu ‘chat al-duwliyah fi al-umam al-mutahidah [Kingdom and Yemen Deposit Treaty of International Border with UN}, 
ALRI"..DH, July 29, 2000, at <http://server1.alriyadh.com.sa/29-07-2000/ pagel .html#2>. 
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boundaries in the east to the tri-point of the Yemeni-Eritrean-Saudi maritime boundary in 
the Red Sea. The Treaty is composed of five articles and four annexes (three of the annexes 
contain sets of geographical coordinates, while the fourth deals with tribal grazing rights in 
the eastern border area).” The first article of the Treaty reaffirms as “valid and binding on 
both parties the 1934 Treaty of Taif and its annexes including the [1937 joint commission 
boundary] demarcation report annexed to it” without any modification or amendment.” 
The Treaty of Jeddah also reaffirms the 1995 Memorandum of Understanding, which itself 
confirmed the Treaty of Taif.” 

The Treaty of Jeddah divides the maritime and land boundaries between Yemen and 
Saudi Arabia into three sectors.* The first covers the land border extending from the Red 
Sea coast at a land terminus point located at the quay of ras al-mu’waj, north of radif-garad, 
to the mountain jabal athar, on the southwestern edges of the Empty Quarter. This sector 
had already been defined and largely demarcated in the 1934 Treaty of Taifand the 1937joint 
commission boundary demarcation report.” The new treaty provides for the use of modern 
technology to determine the line linking the starting and finishing points whose geograph- 
ical coordinates are detailed in Annex 1 and are to correspond to the 1934 boundary line.” 

The second sector deals with the remaining and previously undefined land sector, not 
covered by the Treaty of Taif, which runs from jabal al-tharto the intersection of the Saudi, 
Yemeni, and Omani boundaries at coordinates 52 east longitude, 19 north latitude.” Article 
2(b) defines the geographical coordinates of the starting and finishing points, which are 
linked together with a set of coordinates detailed in Annex 2.¥ 

The third and final sector concerns the maritime boundary in the Red Sea between Saudi 
Arabia, Eritrea, and Yemen—a boundary delimited for the first time by the Treaty of Jed- 
dah. Article 2(c) defines the geographical coordinates of ras al-mu’waj on the Red Sea coast 
as the land boundary at the coastline from which the maritime boundary line extends westward 
to the open sea along a line formed by a set of geographic coordinates listed in Annex 3.*° 

Article 3 provides for the formation of a high-level joint commission charged with the im- 
plementation of the treaty, including contracting with an international survey company to 


*8 The official Arabic texts of the ratified Treaty of Jeddah and its annexes along with an “official map” were 
published in Yemeni and Saudi government newspapers. See, e.g., Nass itifagiyat mu’ahadat al-hudud al-duwliyah bayn 
aljumhuriyah al-yamaniyah wa al-mamlakat al-‘arabiyah al-sau’diyah [| Text of International Border Treaty Between The 
Yemeni Republic and the Kingdom of Saudi Arabia] , SITTAWA-ISHREEN-SEBTAMBAR, June 26, 2000, at 8-9; Sudur marsum 
malaki bi'lmuwafagah ‘ala mu‘ahadat al-hudud al-duwliyah al-niha’tyah bayn al-mamlakah wa al-yaman [Issuance of Royal 
Decree Approving the Final, International Boundary Treaty between Kingdom and Yemen], AL-JAZEERAH, June 27, 2000, 
at 16-17 [hereinafter Treaty of Jeddah]. For unofficial English translations of the text, see Royal Decree Endorses Pact 
With Yemen, RIYADH DAILY, June 27, 2000, at 1. Text of the Yemeni—Saudi Land and Marine Border Treaty, YEMEN TIMES, 

June 26—July 2, 2000, at <http:/ /www.yementimes.com/00/iss26/treaty.htm>. 

* Treaty of Jeddah, supra note 28, Art. 1. 

3 Td. 

31 Id., Art. 2. 


32? The demarcation of this sector, partially completed in 1937, was based on the 1934 boundary line as delimited 
in the provisions of Article 4 of the Treaty of Taif. Treaty of Taif, supra note 2, at 337-8. In the aftermath of the 
unification of North and South Yemen in May 1990, the area extending from jabal al-thar to the intersection point 
where Saudi and Yemeni frontiers met with that of the former British Aden Protectorate became a point of 
contention between Saudi Arabia and the new unified state of Yemen. The Yemeni government strongly rejected 
the Saudi government’s view that the border in this area was delimited by the Treaty of Taif’s Article 4 though not 
demarcated by the 1937 joint commission report. For the overlapping Saudi-Yemeni territorial claims in this 
sector, see Negotiating the Saudi-Yemeni international boundary, supranote 1. Jt appears, however, that Article 4as well 
as the subsequent 1937 demarcation report had allocated broadly the area to the two countries leaving the matter 
of delimitation and demarcation to some future settlement. ARABIAN BOUNDARY DISPUTES, supra note 2, at 647. 

* Treaty of Jeddah, supra note 28, Art. 2(a). Geographical coordinates of the line are listed in Annex no. 1. Id. 
Annex 1. 

% Id., Art. 2 (b); Annex 2. 

55 Id., Art. 2 (b); Annex 2. 

38 Td., Art. 2 (c); Annex 3. 
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demarcate the entire length of the boundary line and to prepare detailed maps that, upon 
corr. dletion and joint initialization by the two parties, are to become an integral part of the 
Treaty of Jeddah, representing the official maps of the final boundary between Yemen and 
Saui Arabia.” Emphasizing the importance of the 1934 boundary line, Article 3 mandates 
that -n carrying out its missions, the joint commission must “adhere precisely” te the “marks, 
poinis, distance and other remaining descriptions” contained in the 1937 boundary demar- 
catizn report annexed to the Treaty of Taif.” 

Acticle 4 declares the border area on either side of the boundary line a demilitarized 
zon= With respect to the first land sector covered by the 1934 line, the zone includes five 
kiloneters on either side of the border where, pursuant to Article 5 of the Treaty of Taif, 
no wilitary installations will be established.” As for the second land sector, the distance is 
fixex at 20 kilometers on either side of the border, as stipulated in paragraph (1) (a) of 
Anrex 4.“ Military presence in the border area is to be restricted to mobile police patrols 
armed with “customary weapons.”*’ Annex 4 also declares the demilitarized second land 
sectcr as a common pasture area for local “shepherds” on both sides, defines their grazing 
and watering rights in accordance with “tribal customs,” and confines their movement 
within the zone, allowing them to cross the border with special passage permits.“ Paragraph 
6 of Annex 4 calls on the two sides to “negotiate” the exploration and exploitation of 
“shezed natural resources” when and if discovered on any part along the common land 
bouxdary line.” 

Tze Treaty of Jeddah also called for the formation of a joint Saudi-Yemeni high body 
entrusted with supervising the task of carrying out its provisions.“ A subsidiary joint com- 
miussson responsible for the day-to-day implementation of the treaty was duly formed, headed 
joinzy by the ministers of interior of the two contracting state parties. The latter’s joint mili- 
tarysubcommittee held its inaugural meeting at the end of July 2000 and issued a joint state- 
mer.: setting forth a timetable for implementing the military provisions of the treaty which 
should not in any case “exceed two years as a maximum.” Upon completion of this time- 
tabl=, Saudi and Yemeni military installations and troops near the common border would 
have-been completely relocated to the distance prescribed in the Treaty of Jeddah. In addi- 
tion, the two countries agreed that the commission’s work would begin with demarcation 
of th= maritime boundary, the least controversial and complex of the three sectors. 


HI. APPRAISAL 


Us der Article 1 of the Treaty of Jeddah, Yemen appeared to have finally acceded to the 
prixcipal Saudi demand for resolving the boundary dispute by formally recognizing the 1934 
Treacy of Taif, specifically Articles 2 (establishing Saudi sovereignty over the disputed 
regicns of Asir, Jizan, and Najran) and 4 (establishing a final and permanent boundary 


3 <4, Art. 3. 

38 "| 

3 T, Art. 4. 

40 77, Annex 4, para. (1) (a). 

. #74, Annex 4, para.(5). 

2 Z, paras. 1-5. 

$ "Z, para. 6 (making no reference to potential shared resources in maritime areas). 

44 a, Art. 3. 

‘8 Slajnah al’askariyah al-yamaniyah al-sau’diyah al-mushtarakah tuhadid altar al’am i'tanfith mu'chadat al-hudud 
al-ducliyah [The Joint Military Yemeni~Saudi Committee Defines The General Framework For Implementing International 
Border Treaty], SITTAWA-ISHREEN-SEBTAMBAR, July 27, 2000, at 1-2. 

48 “eneral ‘Arab: insihab al-guwwat hasab mu’ahadat jiddah yabda’ min al-manatig al-bahriyah [General Arab (Yemeni 
Minizr Of Interior): Withdrawal Of Troops In Pursuant Of The Treaty Will Start In Maritime Area], ASHARQ AL-AWSAT, 
July 23, 2000, at 4. 
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line).”” In return, Saudi Arabia agreed to concede virtually all its other substantial land and 
maritime territorial claims outside the 1934 boundary line.* 

With respect to the land boundary, the new line established under the Treaty of Jeddah 
in the second segment has been redrawn to satisfy most of Yemen’s territorial claim.” As a 
result, Yemen gains an area rich in oil and gas reserves that covers more than forty thousand 
square kilometers in the eastern sector” an area which the Saudi government formally 
pledged to “return” to Yemen by February 2000." The general east-north direction of this 
agreed line, however, does swerve briefly in a southwesterly direction so as to skirt the Saudi 
border towns of Sharawrah, Wadi’ah and Kharkhair, which remain under Saudi sovereignty 
according to the terms of the treaty. However, under the military redeployment provisions 
of the treaty, the military bases in these villages are to be dismantled, consequently forcing the 
relatively large civilian population whose livelihood depended on the bases to relocate and 
abandon these once-thriving desert settlements. 

With respect to the maritime boundary, the Treaty of Jeddah repositioned the disputed 
land terminus point on the Red Sea coast to a point immediately on the southern edge of 
the Saudi port of Al-Muwassam, well to the north of both Saudi and Yemeni contested claims 
as shown in their respective official maps.” As a result, Yemen not only gained complete 
sovereignty over the disputed coastal islet of Duwaimah but also obtained a strategically and 
economically important coastal strip with an even longer coastline than it had originally ac- 
cepted under the Como agreement.” Moreover, the resulting northward repositioning of 
the maritime boundary line under the treaty of Jeddah has added more than three thou- 
sand square kilometers to Yemen’s territorial sea, including sovereignty over several impor- 
tant Red Sea islands like dhu-hirab.* Although previously controlled by the Saudis, Yemen’s 
confirmed sovereignty over this strategic island by the new allocative maritime line will, in 


* Treaty of Jeddah, supra note 28, Art. 1; Treaty of Taif, supra note 2, Arts. 2, 4. Upon signing the Treaty of 
Jeddah, senior Saudi government officials indicated that the new treaty was restricted exclusively to “the subject 
of boundary issue” and had no connection with any other subjects including the “status of Yemeni nationals” in 
Saudi Arabia, interview with the Saudi minister of interior, Summu al-amir Naef: al-iradah al-siyasiyah tawwajat al- 
mu’ahadah al-hududiyah [Prince Naef: Political Will Crowned International Border Treaty], OKAZ, June 13, 2000, at 4 
{hereinafter Prince Naef: Political Will). 

*® The Saudi territorial claims, based on the so called 1984 claim line, were raised anew following a dispute over 
Yemeni oil exploration in the border area in the mid 1980’s and have been shown in most Saudi political bound- 
ary maps. See, e.g., ATLAS AL-MAMLAKAH AL-ARABIYAH AL-SAU DIYAH [ATLAS OF THE KINGDOM OF SAUDI ARABIA] 241 
(1999) [hereinafter ATLAS OF THE KINGDOM OF SAUDIA ARABIA] (map no. 23) (published under the auspices of, 
inter alia, the Saudi ministries of Defense and Petroleum); AS’AD ABDUH, MU’AJAM ASMA AL-AMAKIN FI AL-MAMLAKAH 
AL-"ARABIYAH AL-SAU’DIYAH AL-MAKTUBAH ‘ALA KHARITAT JAZIRAT AL-‘ARAB MAGAS 1:500000 [HANDBOOK OF 
GEOGRAPHICAL NAMES OF PLACES IN THE KINGDOM OF SAUDI ARABIA SHOWN ON MAP OF THE ARABIAN PENINSULA 
SCALE 1:500000)] 9 (1996) (maps nos. 216-220). The Saudi 1984 line is based primarily on the 1935 Hamza line. 
See supra note 7. In the Red Sea, Saudi Arabia had abandoned its public claims involving substantial maritime area 
containing several islands including notably the island of Duwaimah, over which a serious military confrontation 
with Yemen occurred in the summer of 1998. See supra notes 12 and 17. 

“ See text accompanying supra note 14. 

5 For excerpts of the Yemeni parliament's resolution ratifying the treaty of Jeddah, see Ba’d musadagat majlis 
al-nuwwab, rais aljumhuriyah yuwagi’ mu’ahadat al-hudud al-duwliyah m'a al-sau’diyah [President of the Republic Signs 
International Border Treaty with Saudi Arabia After it is Approved by the Council Of Deputies], AL-SAHWA, June 29, 2000, 
at 1-2 [hereinafter President of the Republic Signs International Border Treaty); Istikmal aljra’at [ Completion of Procedures}, 
Ray, June 27, 2000, at 2 [hereinafter Completion of Procedures]. 

™ Allajanh al-‘ashariyah al-yamaniyah al-sau’diyah al-mushtarakah tu’gir sahb al-guwwat al-sau’diyah khilal shahr min 
al-aradhi allati ‘aadat ila al-yaman [ The Saudi-Yemeni Joint Military Committee Agreed to Withdrawal Of Saudi Forces Within 
One Month From Territory Returned To Yemen], S(YTAWA-ISHREEN-SEBTAMBAR, Jan. 11, 200], at 1-2 (containing 
excerpts from text of official communiqué issued by the Saudi-Yemeni joint military committee following its 
meeting in Aden on Jan. 8, 2001). 

3? For official maps showing the Yemeni location of the land terminus point, see the Yemeni government 
National Information Center’s Detailed Maps E38-Cl, at <http://www.nic.gov.ye/SITE%20CONTAINTS/ 
geography/maps/SMAPS/SADAHMAPI.htm> (visited Aug. 18, 2001). For Saudi official maps, see ATLAS OF THE 
KINGDOM OF SAUDI ARABIA, supra note 48, at 241 (map no. 23). 

#3 See text accompanying supra note 11. 

om Completion of Procedures, supra note 50, at 2. 


168 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 96 


the sords of the Yemeni foreign minister, provide it with free direct access to open sea and 
intermmational shipping lanes.” 

Te Treaty of Jeddah will remain incomplete until Saudi Arabia and Yemen negotiate and 
coniude agreements with both Oman and Eritrea fixing the exact locations of the two tri- 
poinz marking the end points of the Saudi-Yemeni maritime and land boundary line. Al- 
thosh both countries had already concluded and ratified separate boundary treaties with 
Omen, Saudi Arabia has not yet followed Yemen in settling its maritime boundary with 
Erit-=a.* 


IV. THE ISSUE OF SELF-DETERMINATION 


Ir describing the entire Saudi-Yemeni land and maritime boundary line, the Treaty of 
Jeddah defines a number of fixed geographical coordinates but not the line linking them 
togeier. Apart from the starting and finishing points, the treaty makes no reference by 
nam= to any physical features or population settlements along the borderline. Thus, the 
acttz_ course of the boundary line will be known only after the joint demarcation com- 
mission and the survey team complete their work within the mandated two-year period. Ter- 
ritoz-al adjustment will probably be necessary, particularly with respect to the 1934 boundary 
line since there are Saudi and Yemeni populations that may fall on the “wrong” side of the 
line Under the Treaty of Jeddah, the linking of the coordinates contained in the new treaty 
was iztended to produce a line corresponding to the 1934 boundary line as defined in Arti- 
cle <of the Treaty of Taif” and the 1937 demarcation report.” Article 2 of the Treaty of Jed- 
dah stipulates that the “nationality” of villages located along the newly demarcated line will 
be catermined by the “tribal affiliation” of local inhabitants as defined in Article 4 of the 
Trea-y of Taif and in the 1937 demarcation report.” Anticipating an inevitable deviation in 
the =o lines, Article 2(a) appears to provide room for territorial adjustment by providing 
that = any of the demarcated fixed points fall on the location of a settlement allocated to 
the =ther party, the affiliation of the settlement will be decided by the local inhabitants and 
the -ourse of the line will be “amended accordingly.”” Thus, Article 2 of the Treaty of Jed- 
dah appears to recognize implicitly the need for plebiscites or some other form of popular 
cons-ltation in these border settlements. This is one of two interesting indications in the 
Treaty of the extent to which the principle of self-determination is now taken as part of 
customary international law by negotiators.” 


5 _ibdulgader Bajammal yuwasil riwayatahu li’tafasil al-marahil al-akhirch Utawgi’ almu'ahadah al-tarikhiyah 
[Abd.Zzader Bajammal Continues His Narration of Details Of Negotiations Preceding The Signing Of The Historic Treaty], 
OKA= _uly 9, 2000, at 21. 

58 Semen and Eritrea have settled their maritime boundary through arbitration. For text of the Award on 
sovescignty of the disputed islands, see The International Permanent Court of Arbitration, The Eritrea-Yemen 
Arbit-sion Award [First Phase], Geneva, October 9, 1998, at <http:llwww.pca-cpa.org./ER-Yechap4/htm> (visited 
Sept. 3, 2000). For a comprehensive appraisal of the Award, see W. Michael Reisman The Government of the State 
of Ert-<a and the Government of the Republic of Yemen, 93 AJIL 668 (1999). 

5” Treaty of Taif, supra note 2, Art. 4 

58 “wr ABIAN BOUNDARY DISPUTES, supra note 2, at 646. See also text accompanying supra note 33. 

5 Tpeaty of Jeddah, supra note 28, Art. 2(a). 

60 

T 

ĉl me might ask whether the same principle which seems implicit in Article 2 would also be applicable to 
villages and tribes inhabiting the border area along the second and longer land sector extending from jabal al-thar 
eastv=-d, as well as to the fishermen who inhabit or frequent the Red Sea islands. Jd. The article seems to exclude 
those Lorder areas. In the past, Yemen had rejected plebiscites as an option to settle the dispute in the eastern 
border area. For example, in 1994, Yemen strongly rejected a Saudi proposal for a plebiscite in the disputed 
easter. region. The then foreign minister Abdulkarim al-Iryani said “our dispute with Saudi Arabia is over land, 
not people.” Saudi Arabia—Yemen: Diplomatic Relations Deteriorate, ALQUDS ALARABI, June 5, 1997, in INTERNATIONAL 
BOUSZARIES RESEARCH UNIT, May 6, 1997 (FBIS-NES-97-156), at <http://www-ibru.dur.ac.uk/cgi-bin/data.pl> 
(visitec Dec. 20, 2000). The Treaty of Jeddah’s plebiscite clause itself appears to conflict with Article 12 of the 
Trea of Taif, which denied the population of the common border area the right of referendum. Treaty of Taif, 
supre Tote 2, Art. 12. Whether the plebiscite-clause implicit in Article 2 of the Treaty of Jeddah supercedes the 
prectsion provision in Article 12 of the Treaty of Taif is an issue that needs to be addressed. 
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Yet the Treaty of Jeddah may have failed to take adequate account of the immense scal= 
of the international legal and demographic transformations in the border area since 1934. 
What in 1934 was a small town ofa few huts, whose people were either Yemeni or Saudi, has 
since expanded both geographically and demographically. The result is tribal and villag= 
settlements on territory assigned to Saudi Arabia by the Treaty of Taif whose inhabitants ar= 
defined in the same treaty as Yemenis, and vice versa. Under Article 12 of the Treaty of Taif, 
incorporated into the Treaty of Jeddah,” the inhabitants of “all areas accruing to the other 
party” by virtue of the treaty would become “subjects” of that party.” But neither party may 
accept as “its subjects any person or persons who are subjects of the other party” without th= 
consent of the latter.™ In light of changed demographic circumstances , it is not clear whether 
Article 12 of the 1934 treaty is applicable to the post-1934 situation. 

The plebiscite clause implicit in the Treaty of Jeddah refers to small settlements which 
would be divided by the amended 1934 line, not to large population centers located entirely 
outside the course of the boundary line. There are two possible ways to deal with the prok- 
lems created by the newly demarcated border. One option would seek an avenue to legaliz> 
the status of one country’s citizens who are permanent residents in the other. Adopting ths 
choice, however, will require amendment of the relevant articles of the Treaty of Jeddak. 
The other option would require large-scale population exchanges. In an ominous sign cf 
what may yet come, Yemeni and Saudi border tribes comprising most of the entire popu- 
lation straddling the 1934 common-border area have, upon the publication of the treaty cf 
Jeddah, immediately declared their opposition to its content because they believed the new 
boundary line will cede large parts of their territory to the other party. A tribal conferenc2 
held in the aftermath of the signing of the Treaty of Jeddah and led by the powerful nortk- 
ern Yemeni tribes of Wa’ilah and Dahm-alhamra, issued a declaration rejecting the Treaty 
of Jeddah’s innovations and consequences as “unjust” and vowed to thwart by force the worx 
of the projected demarcation commission and survey company.” 


V. THE PROBLEM OF SPECIAL PRIVILEGES 


The Treaty of Jeddah does not address or clarify the complex issue of so called “speciel 
privileges,” which Yemen claimed under the Treaty of Taif. Yemeni nationals residing in 
Saudi Arabia have long enjoyed special exemptions from its foreign labor and residency law 
requirements with respect to entry, residence and work. Yemen has always insisted, while 
the Saudi government has always denied, that such “special privileges” were rights guar- 
anteed to Yemeni nationals under the provisions of the 1934 Taif treaty. Thus, every tim= 


® Treaty of Jeddah, supra note 28, Art. 1. 

Treaty of Taif, supra note 2, Art. 12. 

* Jd., Art. 12, 

® Sheik Bin Shaji’ Threatens to Thwart any Demarcation Attempts, YEMEN TIMES, June 26~July 2, 2000, =t 
<http://www.yementimes.com/00/iss26/>; Tensions Mount In AL-Gawf, YEMEN TIMES, July 31~August 7, 2000, af 
<http://www.yementimes.com/00/iss31/In-htm>; Dahm Tribe Rejects the Jeddah Border Treaty and Threatens Demæ- 
cation Companies, YEMEN TIMES, April 30-May 6, 2001, at<http://www.yementimes.com/00/iss18/>. Tribal oppo- 
sition to the treaty has led to intermittent armed clashes with Saudi and Yemeni forces. Ishtibakat bayn al-jaysh ua 
gabilat damhm alhamra [Armed Clashes Between Army And The Tribe Of Dahm Al-Hamra], RAY, July 25, 2000, at 1; New 
Saudi-Yemeni Border Demarcation Challenges Arise, YEMEN TIMES, May 14—May 20, 2001, at <http://www.yemea 
times.com/01 /iss20/>. Anticipating such mounting difficulties regarding the re-demarcation of 1934 line, the tw 
countries were forced to extend the original two year implementation period for another two years, and tb 
commence the demarcation project for this sector only after the completion of the other two sparsely populated 
eastern and maritime sectors scheduled to begin in October, 2001. Alsharikat al-almaniyah Hanza Luftbild tabaa 
khilal thalathatu ash-hur fi tanfith mashru’ al’alamat al-hududiyah bayn biladina we al-sau’diyah yabda min nugtatiy d- 
hudud al-bahriyah wa jabl al-thar fi anin wahid [German Company Haza Luftbild Commences Work on work on Bounda-y 
Markers Project in Three Months and Will Start Simultaneously From Jabal-Al-Thar And Maritime Boundary Points , 
StTTAWA-ISHREEN-SEBTAMBAR, Apr. 5, 2001, at 1; Al amir Nayef: la mu’awigat nahwa inha wa ikmal ijraat tarsim al 
hudud (Prince Nayef: There are No Obstacles to Completing the Steps of Boundary Demarcation Process], ALJAZEERAH, Ap-. 
5, 2001, at 3. 
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Saud. Arabia revoked such privileges, as it did on at least three occasions since 1960, succes- 
sive temeni governments denounced Saudi action as constituting legal grounds for Yemen 
to unilaterally renounce the Treaty of Taif," with reversion of historic and legal title to terri- 
tory ceded under the Treaty of Taif. This problem may continue to plague the continuing 
perfcrmance of the Treaty of Jeddah. 

In 1990, following the Iraqi invasion of Kuwait, the Saudi Arabian government repealed 
the special exemptions for Yemenis for the third time, subjecting Yemeni nationals to the 
same regulations applied to other foreign workers, and thereby forcing hundreds of thou- 
sands of Yemenis to leave the country.” In reaction, the Yemeni government issued a formal 
statement which condemned the Saudi decision depriving Yemeni nationals of their “legit- 
imate and acquired rights” under the provisions of the Treaty of Taif.® 

Yemeni parliamentary deputies and government officials have repeatedly and publicly de- 
clarei that under the new Treaty of Jeddah incorporating the provisions of the Treaty of 
Taif without modification, Saudi Arabia would be required to “restore” the former privileges 
to Yeneni nationals, permit the “return” of those expelled, and compensate them for the 
matevial loss they incurred.™ 

During the Yemeni parliamentary debate over ratification of the Treaty of Jeddah, dep- 
uties smphasized the “the necessity of Yemen’s commitment to the privileges mandated in the 
Treaty of Taif especially those relating to Yemeni immigrants living there [Saudi Arabia].”” 
In its resolution formally ratifying the Treaty of Jeddah, the Council of Deputies (the Ye- 
meni parliament) “instructed” the government to “exert its utmost efforts to guarantee the 
Saud government’s full implementation of all provisions of the Treaty of Taif, its annexes 
ands de letters” particularly those pertaining to “work, travel for the purposes of pilgrimage, 
trade and other purposes.”” 

Ths Yemeni government contended that these “special privileges” granted in perpetuity 
to its nationals were contained in the provisions of side letter no. 5 and its related 1937 
agreement, both annexed to the Treaty of Taif.” But the exemptions which Saudi Arabia 


% rr 1966, following the Saudi government ’s restriction of entry and residency with respect to Yemeni nationals 
at the neight of the Yemeni civil war, the Republican Council and the Council of Ministers, the highest ruling 
organs in the new revolutionary government issued a joint formal staternent that in effect declared the Treaty of 
Taif as being null and void. It reaffirmed “anew” Yemen’s determination to “recover by force if necessary the 
Yemeri territories in the north and north west including the regions of Najran, Jizan and Asir which Saudi Arabia 
had acquired by force of arms in spite of the fact that they are geographically and historically part of the territory 
of Yerren. JIBRAN SHAMIYAH, LUBNAN, AL-YAMAN, ITTIHAD AL-JANOUB AL-‘ARABI: SIJJIL AL-ARA HAWL AL-WAGAI’I AL- 
SIYASI=AH FI AL-BILAD AL-ARABIYAH: AL-YAMAN-AYYAR 1966 [LENANON, YEMEN, THE FEDERATION OF SOUTH ARABIA: 
RECORD OF VIEWS ON POLITICAL EVENTS IN ARAB COUNTRIES: YEMEN-MAY 1966] 11 (1966). 

© Nathaniel Kern, Saudi-Yemeni Border Dispute, PETROLEUM POLITICS, June 1992 at 32. 

8 Ie. 

© The Yemeni Parliament's chairman of the committee of constitutional end legal affairs explained that the 
“treaty of Jeddah legally integrates the treaty of Taif pursuant to the text of the new treaty and in accordance with 
the intention and agreement of the two contracting parties.” Nadwah nadhamah al-majlis al-istishari [A Symposium 
Organzed by the Consultative Council], SYTTAWA-ISHREEN-SEBTAMBAR, July 20, 2000, at 7; the Yemeni minister of 
‘planning and development stated that “the treaty of Jeddah makes the treaty of Taif as the tasis of regulating 
bilateral relations” between the countries. Nadwat alyaman wajiranuha {Symposium on Yemen and Her Neighbors], 
ALJAZEERAH, July 25, 2000, at 35. 

1 Peesident of the Republic Signs International Border Treaty, supra note 50, at 2. 

4 Ie 

7? Tae legal basis for this argument is not immediately apparent. None of the provisions or annexes of the 
Treaty-of Taif, including the side letter and the 1937 agreement cited by Yemen, appear to provide for any of the 
privileges Yemen claimed they contained. Article 4 provided for certain reciprocal exemptions with respect to 
customary tribal cross-border movement restricted to certain tribal sub-sections inhabiting the common border 

` at the Najran area. Treaty of Taif, supra note 2 Art. 4, In the relevant side-letter, signed on the same date as the 
treaty, the two signatories agreed that “movement at the present time” of subjects of both countries would 
contimue as in the past until the conclusion of a “a special agreement” regulating movements pertaining to 
“pilgrinage, trade, or any other purpose or reason.” Id. side letter no. 5. In 1937, pursuant to Article 7 of the 
Treaty-of Taif and the side letter, the two sides concluded the General Agreement between the Kingdom of Saudi 
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had traditionally granted to Yemeni nationals do not appear to emanate from any text cf 
the provisions contained in the Treaty of Taif, including the relevant side letter and its suk- 
sequent agreement cited by Yemen as the legal basis for its “special privileges” claim. None- 
theless, the Saudi state’s subsequent attitude may have suggested implicit acquiescence to 
the Yemeni position. First, in its official public statements, the Saudi government provided 
no legal basis for its decisions to repeal or rescind such exemptions. Second, the Saudi go- 
ernment made no public statements challenging Yemen’s publicly and repeatedly stated 
claims asserting the Treaty of Taif as the legal basis of such exemptions, particularly in th= 
aftermath of the conclusion of the Treaty of Jeddah. Third, the topic of “special privileges” 
was discussed within the legal framework of the Treaty of Taif and adopted by both parties 
as part of the official agenda during the periodic meetings of the Saudi-Yemeni joint com- 
mission, which is charged solely with the responsibility of implementing the provisions cf 
the treaty.” Fourth, some Saudi government statements made by senior officials in the con- 
text of the Treaty of Jeddah negotiations tend to support the Yemeni argument.” Fifth, 
recent acts taken in that direction by Saudi Arabia indicate the first concrete step in the road 
to fully restoring the former Yemeni privileges. In December 2000, the high level Saudi- 
Yemeni Coordination Council, suspended since 1990, held its first meeting “within the 
scope and in consequence of the conclusion” of the Treaty-of Jeddah.” At its conclusion, 
Saudi Arabia agreed to cancel Yemen’s huge debt and to grant new interest-free loans to 
finance massive infrastructure, health and education projects in Yemen. More specificall=, 
the Saudi government agreed to give preferential treatment to Yemeni citizens residing on 
its territory who henceforth would in terms of education be “treated the same as their Saudi 
counterparts.”” Finally, in apparent dissatisfaction with Saudi steps taken thus far, senicr 
Yemeni government officials including the president and prime minister have made public 
their official direct contact with the Saudi leadership in which they asked for full and imme- 


Arabia and the Kingdom of Yemen Concerning the Settlement of matters relating to the subjects of the two 
Kingdoms. Annex to the Treaty of Taif, in (SAUDI) MINISTRY OF FOREIGN AFFAIRS, MAJMU’AT AL-MU’AHADAFT 
1922-1951 [1 COLLECTION OF TREATIES: 1922-1951] 194-198 (5th printing, no publication date). This agreement 
further tightened the previously relaxed rules concerning cross-border movement. In Article 7(1), it stipulated 
that the articles of the agreement relating to seasonal travel and customary tribal movement were applicab-e 
exclusively to “the subjects of the parties inhabiting the area adjacent to the border.” Jd. at 196. Moreover, “in caze 
of emergency,” Article 7(3) gave either state the right to restrict movement across the border “totally or partiall?” 
or to demand additional identification papers. When inhabitants wished to venture beyond the common border 
zone as “traders, tourists and pilgrims,” they would be required to obtain valid travel documents issued by thar 
own governments, like the rest of the nationals living in other parts of the country. Jd. at 197. 

3 Allajnah al-yamaniyah al-sau’diyah al-‘ulya al-mushtarakah tajtami’ fi san’a gariban [Yemeni-Saudi High Jorat 
Committee Meet Soon In Sana’a}, SITTAWA-ISHREEN-SEBTAMBAR, July 27, 2000, at 1-2. 

7 The Saudi minister of interior and co-chairman of the joint implementation commission confirmed, in en 
interview with a Yemeni government newspaper, that the Treaty of Jeddah was “not merely linked to the border 
issue . . . but in fact covers all provisions and annexes of the Treaty of Taif.” Wazir al-dakhiliyah al-sau’di fi had#h 
Shamil: Nurahhib bi-al-yamaniyyin gabl ayyajinssiyah ukhra, mugbilun ‘ala tagdeem tasheelat lilal-yamaniyyin al-mugeem2n 
wa altaglil min haymant alkafil . . . [We welcome the Yemenis before any other Nationality, We are about to Provile 
Exemptions to Yemeni Aliens and Reduce the Power of (Saudi) Employers on their Internal Movement), SITTAWA-ISHREEN- 
SEBTAMBAR, August 10, 2000, at 10-11 (containing text of the interview with Saudi minister). He also acknowl- 
edged that the Treaty of Taif contained provisions “facilitating entry” for Yemeni nationals, declared that Saudi 
Arabia had “an obligation” towards Yemeni residents, and announced his government’s intention to deport oth2r 
nationalities “in order to replace them by Yemenis who, among all other nationalities, are the most favored.” ad. 

3 mu’amalat tullab wa talibat al-ta'lim al-‘aam alyamaniyyin almugeemen fi al-mamlakah mu‘amalat al-sau’diyyin 
[Treatment Of Yemeni Male And Female Students Living In Kingdom Same As Saudis], AL-EQTISADIAH, Dec. 14, 2000, at 
1. For full text of the joint communiqué of the Yemeni-Saudi Coordination Council, see id. at 2. 

8 Td.at2.A subsequent meeting of the Yemeni-Saudi Coordination Council was held on June 20, 2001, in which 
the two sides agreed to “full partnership” and signed formal agreements to implement the decisions agreed to n 
the previous December meeting. Bajammal li’okaz: sanasil ila sharakah kamilah | Bajammal to Okaz: We Will Reach Fall 
Partnership], OKAZ, June 21, 2001, at 3. The two ministers of labor had already signed an agreement to “facilitate 
the procedures for Yemeni labor to enter the Saudi market,” currently estimated by Yemeni and Saudi sides at 
close to one million. Sana’a targhab fi ziyadat hajm al-‘amalah al-yamaniyah fi al-sau’diyah [Sana’a Desires To Increcse 
Volume Of Yemeni Labor Force In Saudi Arabia], ASHARQ AL-AWSAT, Apr. 19, 2001, at 4. 
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diate restoration of former privileges granted to Yemeni nationals in terms of entry and resi- 
denc and work in Saudi Arabia “in accordance with treaties and agreements” between the 
two z.ates.”” 

Ju=ging from past experience, any future rescinding of such privileges that are currently 
being restored by Saudi Arabia under whatever pretext, would almost certainly be inter- 
preted by Yemen as a violation the Treaty of Jeddah with potential adverse implications for 
the l=gal status of the treaty and the territorial and boundary settlement established under it. 


VI. DURATION AND TERMINATION 


Article 22, which sets a fixed duration period for the treaty with a possibility of renewal 
or modification, was one of the most controversial clauses of the Treaty of Taif.” Incor- 
poration of the Treaty of Taif into the Treaty of Jeddah could thus provide either party with 
a legel basis to seek suspension or termination of the new treaty in whole or in part should 
a dispute arise as to the article’s interpretation and application. 

Al-Aough duration clauses are not uncommon in general treaties, they are rarely included 
in peace treaties or in treaties resolving boundary disputes. The Treaty of Taifis a rather un- 
usuad instrument in the annals of modern legal history in that it serves both as a peace/ 
bour ‘lary agreement and as a general agreement regulating various aspects of Saudi-Yerneni 
relations, including political, military, economic, and social matters. On the one hand, it 
aims.o be a timeless treaty that creates future rights and binding obligations involving ces- 
satio7 of an existing state of war (Preamble and Article 1), cession of territory (Article 2), and 
estatishment of a boundary line (Article 4). On the other hand, it contains a clause lim- 
itingits legal force to a fixed duration period of “twenty complete lunar years” from the date 
of rat-fication. Article 22 provides for the duration, renewal, and amendment of the pro- 
visiozs of the treaty and the method by which to effect them. If the treaty were not renewed 
or arc.ended: during the six months preceding its expiry, it would continue te remain in 
force, terminating six months from the date when one party notified the other of its desire 
to amend it.” But the general international legal question is whether the boundary compo- 
nentsof the treaty are permanent or whether the duration clause and denunciation options 
that apply to other parts of the Treaty of Jeddah apply to the Boundary provisions. 

Arzcle 2 of the Treaty of Jeddah is categorical in confirming as valid and binding on both 
Saudi Arabia and Yemen all the articles and provisions contained in or annexed to the Treaty 
of Taf without any modification, amendment or extension. Therefore, irrespective of 
Artid2 22’s disputed previous status, under the legal auspices of the Treaty of Jeddah, 
Artid= 22 assumes a new legal life of its own spanning for twenty lunar years commencing 
from the date the two contracting state parties formally exchanged the instruments of 
ratification on July 4, 2000. 

The few remaining questions that may need to be addressed relate largelv to the scope 
of th= application of Article 22 and whether its application would be restricted to the provi- 
sions of the Treaty of Taif or extended to cover the Jeddah treaty incorporating it, including 


7 Tr arly August, the Yemeni president, prime minister and speaker of parliament held apparently urgent talks 
via telephone with their Saudi counterparts on the status of the Yemeni nationals in Saudi Arabia. In the reported 
conve=-ation, Yemen asked the Saudi government to “rearrange the status of the Yemeni community and workers” 
in Sawdi Arabia so as to make it “in accordance with international treaties and agreements” between the two 
count~es, Itisalat hatifiyah bayn al-giyadatayn fi al-baladayn: tartib wadh al-‘amalah wa aljaliyah al-yamaniyah fi al- 
sau'di-zh [Telephone Calls Between Leaderships in Two Countries: Arrangement of Status Of Yemeni Community And Labor 
In Sarci Arabia], SITTAWA-ISHREEN-SEBTAMBAR, Aug. 2, 2001, at 1. In an apparent partial acquiescence to the Ye- 
meni equest, the Saudi government decided to “postpone” its decision to “Saudiize” the econamically powerful 
gold ard jewelry market traditionally dominated by Yemenis. Ta žil al-sa’awadah al-kamilah Vaswag al-dhahab [ Post- 
ponemzat Of Saudiization Of Gold Markets], ALRIYADH, Aug. 23, 2001, at 10. 

18 Treaty of Taif, supra note 2, Art. 22. 
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the latter’s provisions not covered by the original 1934 treaty. However, Article 22 would 
appear applicable only to articles contained in both complementary treaties involving non- 
` territorial issues such as the so called “special privileges” provisions. Provisions in either agree- 
ment that create territorial rights and establish boundary lines would appear to be excluded 
from application of Article 22 as being executed rights and as being subject to the doctrine 
of the sanctity and permanency of boundary treaties sanctioned under conventional and cus- 
tomary law and evidenced in recent international judicial decisions.” 


‘ 


VII. CONCLUSION 


While both the Saudi and Yemeni governments view the Treaty of Taif as a fundamental 
legal component of the Treaty of Jeddah, each emphasizes a different aspect of the treaty. 
Saudi Arabia emphasizes the territorial provisions under which the 1934 boundary line was 
established," while Yemen attaches importance to the non-territorial aspects of the Treaty 
of Taif, particularly those pertaining to economic, labor and social issues.” These differing 
emphases have legal implications that may affect the status and implementation of the new 
treaty. Most of these implications would probably not arise had the Treaty of Jeddah abro- 
gated, instead of incorporating in whole, the Treaty of Taif after adopting into its text modi- 
fied and clarified versions of certain controversial provisions contained in the latter, which 
the two parties deemed relevant to their respective interests. 

One hopes that these divergent views will be resolved peacefully in the spirit that led to the 
Treaty of Jeddah and that the Treaty itself will usher in an era of friendly and productive re- 
lations between two states whose geo-strategic location makes their nominally bilateral rela- 
tionships matters of interest to regional and international peace and stability. 


ASKAR HALWAN AL-ENAZY* 


THE THIRD SUMMIT OF THE AMERICAS AND THE THIRTY-FIRST SESSION 
OF THE OAS GENERAL ASSEMBLY 


The Third Summit of the Americas (SOA) took place in Quebec City, Canada, from April 
20-22, 2001. Heads of state or government from thirty-four nations in the Western Hemi- 
sphere attended this third in a series of hemispheric summits held within the past seven 
years. They adopted both a Plan of Action, which presented forty-three pages of policy initia- 
tives, and the Declaration of Quebec City (Quebec Declaration), which included a democracy 
clause describing “any unconstitutional alteration or interruption” of a state’s “democratic 
order” as an “insurmountable obstacle” to a state’s further participation in the SOA process.! 


5° L.F.L. OPPENHEIM, INTERNATIONAL LAW 938 (H. Lauterpacht ed., 1955); ARIE E. DAVID, THE STRATEGY OF 
TREATY TERMINATION : LAWFUL BREACHES AND RETALIATIONS 14 (1975); Vienna Convention on the Law of Treaties, 
May 23, 1969, 1155 UNTS 331, reprinted in 8 ILM 679 (1969) (expressly mandating against the use of the inter- 
national law doctrine of fundamental change of circumstances as ground to seek termination of treaty establishing 
a boundary line); Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad), 1994 IC] REP. paras. 
38-40, 52, 72-5. 

®! Prince Naef: Political Will, supra note 47, at 4. 

® See text accompanying supra note 68. 

” Riyadh, Saudi Arabia. 

' Declaration of Quebec City, para. 5, at<http://www.summit-americas.org> [hereinafter Quebec Declaration]. 
A general description of the Summit of the Americas process and the documents of the three summits that have 
been held (1994 in Miami, Florida; 1998 in Santiago, Chile; and 2001 in Quebec, Canada) are available online 
at <hitp://www.summit-americas.org>. The declarations and plans of action of the Miami and Santiago summits 
can also be found in OAS OFFICE OF SUMMIT FOLLOW-UP, 1 OFFICIAL DOCUMENTS OF THE SUMMIT PROCESS FROM 
MIAMI TO SANTIAGO (1998). The 2001 summit meeting, with particular emphasis on the Free Trade Area of the 
Americas, is discussed in Sean M. Murphy, Contemporary Practice of the United States, 95 AJIL 646 (2001). 
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The Ceclaration also included instructions from the heads of state to their foreign ministers 
that tey adoptan Inter-American Democratic Charter—pursuant to a proposal introduced 
by Pe-u—at the forthcoming June 2001 meeting of the General Assembly of the Organiza- 
tion c= American States (OAS), the regional international governmental organization.” 

The thirty-first session of the OAS General Assembly took place in San José, Costa Rica, 
from June 3-5, 2001, under the chairmanship of Roberto Rojas, the Costa Rican foreign 
minis=r. Representatives of forty permanent-observer states and of nearly one hundred 
nong*vernmental organizations (NGOs) joined the delegations of the thirty-four member 
states The major interAmerican proposal—to adopt an Inter-American Democratic Char- 
ter—was accepted in principle, but its formal consideration and adoption were postponed. 
More -han five dozen other resolutions on a wide variety of topics were adopted.” 

In preparation for the June meeting of the OAS, several drafts of the proposed 
demetratic charter were discussed among delegations. At the meeting itself, nearly half the 
member states (Venezuela and more than a dozen Caribbean states from the Caribbean Com- 
muni (CARICOM)) expressed concerns over adopting a democratic charter. Venezuela 
criticised the definition of democracy. CARICOM maintained that its governments had not 
been <onsulted in a timely way. Those states expressed concerns whether imposing sanctions 
for vielations of democratic norms was prudent and whether domestic law would need to 
be ch=nged if a democratic charter was adopted. The United States, Peru, Canada, and 
many »ther governments, however, supported adoption of a democratic charter at the June 
session. 

As = compromise, the General Assembly adopted Resolution 1838,* which specified the 
sevenn revision of the democratic charter as the “base document” to be expanded and 
streng-hened by the OAS Permanent Council. Revision 7°—which is included as an appen- 
dix te Resolution 1838 and is the version of the draft democratic charter analyzed in this 
essay—consists of twenty-two articles organized into five sections: principles; democracy and 
human rights; mechanisms for strengthening and defending democracy; electoral-obser- 
vatior missions; and the promotion of democracy. Resolution 1838 recommended that the 
Permanent Council schedule a special session of the OAS General Assembly fer the purpose 
of formally adopting a democratic charter. At a meeting later in June, the Permanent 
Counäl scheduled the twenty-eighth special session of the General Assembly, to begin on 
Septe-aber 10, 2001, in Lima, Peru.” 


? Quec Declaration, supranote 1, para. 6; OAS Press Release E-089/01 (Apr. 18, 2001) (“Peru Submits Demo- 
cratic Charter Proposal for OAS General Assembly Dialogue of Ministers”). 

3 For che resolutions adopted by the 31st OAS General Assembly, see OAS Doc. OEA/Ser.P/AG/doc.4042/01 
(June £2001) {hereinafter 31st GA]. General Assembly resolutions and a wide variety of other OAS documents 
are ava Eable online at <http://www.oas.org>. 

* OA= Doc. OEA/Ser.P/AG/RES.1838 (XXXI-O/01), operative para. 2 (June 5, 2001) [hereinafter Resolution 
1838], = 31st GA, supra note 3, at 221. 

5 Inte--American Democratic Charter, rev. 7, in 31st GA, supra note 3, at 226-30. 

ê Res“lution 1838, supra note 4, operative para. 5, in 31st GA, supra note 3, at 222. Both the Permanent Council 
and Gereral Assembly are OAS political organs on which each member state has one vote. The General Assembly 
is the CAS’s highest organ, with regular sessions scheduled annually (in June) at the foreign-minister level. The 
Permar: nt Council meets several times a month at the ambassador level. See Charter of the Organization of Amer- 
ican Stz.-es, opened for signature Apr. 30, 1948, Arts. 54, 56, 57, 80, 91, 2 UST 2394, OASTS I-C & 61 entered into 
force Cec. 13, 1951). The full text of the OAS Charter, as amended by all four protocols now in force, can be 
found = 33 ILM 989 (1994). 

T OAF Permanent Council, Convocation of the Twenty-Eighth Special Session of the General Assembly, OAS 
Doc. O=A/Ser.G/CP/RES.793 (1283/01) (June 27, 2001). At that session, which took place on September 11, 
2001, axgnificantly revised Inter-American Democrat? Charter was adopted as a resolution. See OAS Doc. OEA/ 
Ser.P/43/RES.1 (XXVIIL-E/01) (Sept. 11, 2001) [hereinafter Final Version]. The final version consists of twenty- 
eight articles organized into six sections (rather than five). The additional, new section is entitled “Democracy, 
Integra. Development, and Combating Poverty.” In order to help track the current discussion against the revised, 
final version of the document, separate notes will—at the first mention of each draft article in the text—provide 
the cor~zlative article number in the final version. 
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I. MECHANISMS FOR DEFENDING DEMOCRACY 


The relationship in the inter-American system between the OAS—the regional inter- 
national organization—and the SOA’s independent summit process is still evolving.® It is 
noteworthy, however, that the most important work at both spring hemispheric meetings 
overlapped. The democracy clause and the draft democratic charter give further evidence 
of—and a push toward—an emerging international law norm of democratic governance.’ 


Democracy Clause 


The Quebec Declaration’s democracy clause, which resembles the democracy clause 
adopted by the Mercosur customs union in 1996,” states: “Any unconstitutional alteration 
or interruption of the democratic order in a state of the hemisphere constitutes an insur- 
mountable obstacle to the participation of that state’s government in the Summit of the 
Americas process.” The declaration is silent on the scope of the clause. Expressions such 
as “unconstitutional alteration,” “interruption of the democratic order,” and “insurmount- 
able obstacle” suggest that hemispheric leaders want to exclude any member state showing 
authoritarian tendencies from future summits or initiatives arising out of the SOA process, 
such as the proposed Free Trade Area of the Americas (FTAA). The heads of state obli- 
gated their countries, however, only to consultabout interruptions of democracy in a member 
state, “[h]aving due regard for existing hemispheric, regional and sub-regional mechanisms.” 

The wording of the Quebec Declaration’s democracy clause suggests that a continuum of 
sanctions could be imposed. The inter-American system perhaps could refuse to seat a dicta- 
torship at one of the regional summits, or could find that a neo-authoritarian government 
that suspends the constitution is ineligible for financial aid from the region’s international 
monetary institutions. Hemispheric leaders might even deprive those who came to power 
by a coup from participating in the free trade zone.'* While subregional mechanisms could 
be adapted for such sanctions, the OAS Charter at present provides only for a member 
state’s suspension from the international organization. 

A former American official has suggested that the ultimate function of the democracy 
clause is to serve as a deterrent to coups and other undemocratic behavior even though cer- 
tain issues—such as the definition of democracy, the mechanism for making decisions, and 
the sequence in which sanctions should be imposed—remain unresolved.” Also unclear 
after the Quebec summit was whether sanctions should apply to a member state’s partici- 


? The OAS General Assembly adopted Resolution 1836 to address reform of the inter-American system. Foreign 
ministers requested that the OAS secretary general provide a draft proposal for the restructuring and 
modernization of the OAS by October 31, 2001. Ministers also promised to consider that proposal at a future 
unscheduled special session of the General Assembly. See Modernization of the OAS and Renewal of the Inter- 
American System, OAS Doc. AG/RES.1836 (XXXI-O/01) (June 5, 2001), in 31st GA, supra note 3, at 217-18. 

? See Democracy in the Inter-American System (Inter-Am. Juridical Comm. Ann. Rep. to General Assembly, 
Eduardo Vio Grossi, Rapporteur), OAS Doc. OEA/Ser.G/CP/doc.2556/95, at 224 (1995) [hereinafter [AJC 
Report] (“Democracy in the Americas is no longer an act of internal or domestic jurisdiction or exclusive to the 
State, and this may presage what will take place at worldwide level.”). 

1 Andrew F. Cooper and Thomas Legler, The OAS Democratic Solidarity Paradigm: Questions of Collective and 
National Leadership, 43 LATIN AM. POL. & SOc. 103, 110 (2001). Mercosur includes the governments of Argentina, 
Brazil, Paraguay, and Uruguay. 

1 Quebec Declaration, supra note 1, para. 5. 

2 Td. 


8 Id. (“Having due regard for existing hemispheric, regional and sub-regional mechanisms, we agree to conduct 
consultations in the event of a disruption of the democratic system of a country that participates in the Summit 
process.”). 

1 Anthony DePalma, Talks Tie Trade in the Americas to Democracy, N.Y. TIMES, Apr. 23, 2001, at Al; Dana Milbank 
& Paul Blustein, Leaders Affirm Free Trade Zone, WASH. POST, Apr. 23, 2001, at Al. 

'® See Richard E. Feinberg, Remarks at roundtable discussion entitled “Beyond Street Protests: What Did the 
Quebec Summit Deliver?” held at the Carnegie Endowment for International Peace, Washington, D.C., Apr. 24, 
2001 (notes on file with author). 
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patica both in the SOA process and in the treaty-based OAS.** All of these unresolved issues 
were Dresented to the OAS General Assembly in June. 


Inter-American Democratic Charter 


The purpose of the proposed Inter-American Democratic Charter is to consolidate and 
strengthen elements of the inter-American system related to promoting, preserving, and de- 
fend-ng democracy, and to provide “a series of performance standards and procedures in the 
even-ofan unconstitutional alteration or interruption of the democratic orderin a member 
state “!” In many respects the draft democratic charter merely restates current OAS prin- 
ciples on democracy and describes existing mechanisms for responding multilaterally to 
anticemocratic interruptions in a member state’s constitutional order. 

Ar-zcle 12” of the draft democratic charter appears to mandate that the governments of 
the Femisphere utilize the suspension mechanism of the OAS Charter when invoking the 
demexracy clause. In particular, Article 12 prohibits antidemocratic governments from 
partizipating in meetings of various OAS organs—including the General Assembly, the 
Meeting of Consultation of Ministers of Foreign Affairs, and the Permanent Council— 
“subject to the Charter of the OAS.” The relevant mechanism in the OAS Charter is the one 
introduced by the 1992 Protocol of Washington, which amended the Charter and entered 
into Force in 1997. Among other things, that Protocol introduced a new Article 9 that pro- 
vided for the suspension of a member state’s participation in the OAS if that state’s demo- 
cratic government is overthrown by force. Article 9 has never been utilized, and not all the 
statezof the hemisphere have ratified it.” Nevertheless, the article establishes the principles 
that =nly the OAS General Assembly—the organization’s highest organ—can sanction a 
member state for violating democratic norms, and that a member state that has been sus- 
penced and therefore deprived of its OAS rights must nevertheless continue to fulfill its 
OAS obligations.”! The democracy clause of the Quebec Declaration is specifically incor- 
pora-2d into the Article 12 of the draft charter. The draft also suggests nonparticipation in 
the SOA process as a sanction, but that phrase is bracketed in the text, reflecting the con- 
cern of some member states that OAS imposition of such a sanction may be ultra vires. 

Ar=cles 18” and 14” of the draft democratic charter raise questions concerning the im- 
pact xf the draft charter on the mechanism, not originally contemplated in the OAS Char- 
ter, adopted a decade ago in Resolution 1080 (the “Santiago Resolution” of 1991).4 When 
a der-ocratic government’s rule is suddenly or irregularly “interrupted,” the resolution calls 


'® Fscactly the same states are members of the OAS and member-participants in the SOA process. Cuba is the 
only czuntry in the Western Hemisphere whose government was not represented at either the Quebec or San José 
meetiags. Cuba had not been invited to the Quebec summit, and it was excluded from participation in OAS organs 
and ac“ivities by a vote of OAS foreign ministers in 1962. See Final Act, 8th Mtg. of Consultaticn cf Ministers of 
Foreign Affairs, OAS Doc. OEA/Ser.X.12, Resolution VI, operative para. 3, at 14 (1962). 

1 Resolution 1838, supra note 4, appendix, in 31st GA, supra note 3, at 225-26. Memberstate delegations did 
not fo-nally consult with either the Inter-American Juridical Committee (an OAS legal-advisory body) or the OAS 
Secre zriat for Legal Affairs when they drafted the version of the democratic charter that was appended to 
Resolwion 1838 and labeled as “Revision 7.” 

18 Sə- Final Version, supra note 7, Art. 19. 

8 P->tocol of Washington to the Charter of the Organization of American States, opened for signatureDec. 14, 1992, 
OASTE .-E Rev., OAS Doc. OEA/Ser.A/2 Add. 3, reprinted in 33 ILM 1005 (1994) (entered into force Szpt. 25, 1997). 

2 The OAS member states that have not ratified the Protocol of Washington as of July 1, 2001, are: Antigua and 
Barbuxa; Cuba; Dominica; the Dominican Republic; Grenada; Haiti; Jamaica; Mexico; Saint Kitts and Nevis; Saint 
Lucia; Suriname; and Trinidad and Tobago. The mechanism of amended Article 9 of the OAS Charter cannot 
be app ied to those states until such time as they ratify the Protocol of Washington. See Protocel of Washington, 
supra ote 19, Art. V; OAS Charter, supra note 6, Arts. 140, 142. 

2 LaJC Report, supra note 9, at 200-01. 

2 Se Final Version, supra note 7, Art. 20. 

3 Se id., Art. 21. 

* CaS Doc. AG/RES.1080 (XXI-O/91) (June 5, 1991). 
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for an immediate meeting of the OAS Permanent Council, followed by an ad hoc meeting 
of foreign ministers or a special session of the OAS General Assembly, to decide on co- 
lective action.” The resolution also requires multilateral consultation and a supermajority 
consensus on collective action. OAS collective action under Resolution 1080 is not mandz- 
tory but has been invoked on four occasions during the 1990s.”° 

The procedures established under Articles 13 and 14 of the draft democratic charter 
resemble those of Resolution 1080 but are subject to the additional proviso that OAS for- 
eign ministers would be limited in their future use of the Resolution 1080 procedures by th= 
provisions of the OAS Charter, international law, and the final version of the democratic 
charter itself. The question arises whether, via such qualifications, the draft charter partially 
or totally abrogates current Resolution 1080 procedures. The draft also arguably goes beyond 
existing OAS law and practice in various respects. The draft has a broader scope than Reso- 
lution 1080 and Article 9 of the OAS Charter; does not provide a standard for OAS political 
organs to use in determining if democracy has been “interrupted” in a country; grants add_- 
tional powers and discretion to various actors; and appears to lower the threshold for mult- 
lateral action. Of relevance in this context is draft charter Article 10,” which states that th 
government of a member state that fears that “its democratic political institutional process 
or its legitimate exercise of power is at risk” can request “timely and necessary assistance” frora 
the OAS to preserve and strengthen its democracy. Also of relevance is Article 11,” whica 
states that when a situation arises “that may affect the development” of a member state’s 
democratic institutions or its legitimate exercise of power, the OAS secretary general is 
specifically granted authority to visit that country or to take “other actions in order to 
analyze the situation.” (If the secretary general does so, he must report later to the Permz- 
nent Council.) 

NGOs attending the Costa Rica meeting requested greater powers for representatives cf 
civil society above and beyond what the draft democratic charter contains. Article 13 of th= 
draft charter permits “the affected state, another [OAS] member state, or the [OAS] Secre- 
tary General” to request a Permanent Council meeting “[i]n the event of any occurrences 
giving rise to the sudden or irregular interruption of the democratic political institutional 
process or of the legitimate exercise of power by the democratic government.” NGOs arguec, 
however, that because state actors are often responsible for authoritarian oppression, the 
democratic charter should also make it possible for citizens of a democracy—including ref- 
resentatives of minority parties, wmon races, or minority religions—to trigger operation 
of a prodemocracy mechanism.” 

Other important provisions of the draft democratic charter are set forth in Articles 15 
and 16,*! which address the problem of restoring the privileges of suspended states, and Ar- 
ticles 17” and 18,°° which deal with electoral-observation missions. Article 15 mandates that 
even ifa government is suspended from participating in the inter-American system, the OAS 
will continue diplomatic efforts to restore democracy in that state. Article 16 clarifies that 
the secretary general or any member state can propose to the foreign ministers that a sus- 


3 Td., Art. 1. 

°8 The OAS utilized Resolution 1080 for events in Haiti (1991-95), Peru (1992), Guatemala (1993), and Para- 
guay (1996). See generally Stephen J. Schnably, The Santiago Commitment as a Call to Democracy in the United State:: 
Evaluating the OAS Role in Haiti, Peru, and Guatemala, 25 U. MIAMI INTER-AM. L. REV. 393 (1994). 

*? See Final Version, supra note 7, Art. 17. 

38 See id., Art. 18. 

2 NGO Press Conference, 31st OAS General Assembly (June 4, 2001), af <www.oas.org/Assembly2001 /tests/ 
videos/videos_eng.htm> (remarks of Warren Allmand). 

2 See Final Version, supra note 7, Art. 21. 

51 See id., Art. 22. 

3? See id., Arts. 23~24, 

33 See id., Art. 25. 
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pension sanction be removed from a member state by a two-thirds vote “in accordance with 
the CAS Charter.” Article 17 grants to the secretary general the authority tc send prelimi- 
nary missions to a state that has requested an electoral-observation mission. The purpose 
of the preliminary mission is to assess if the country in question has sufficient security and free 
access to information for an effective electoral-observation mission. Under Article 18, if min- 
imum conditions required for the holding of free and fair elections are not present, the OAS 
has the authority to send preliminary technical missions to the affected state in order to cre- 
ate cr improve conditions for holding free and fair elections, provided that the state consents. 

Al:hough all active OAS member states were democracies in 2001, democratic traditions 
and -he quality of democracy differ widely throughout the hemisphere.” Four articles (19- 
22)* of the draft democratic charter recognize that some member states could benefit from 
preventive programs—and not just from the threat of sanctions. For example, Article 20 
proriises that the OAS will promote democracy “with special reference given to strengthen- 
ing political institutions and the wide range of social organizations which make up civil soci- 
ety.” The emphasis is not simply on conducting elections, but on maintaining or creating 
dem=cratic culture in member states. 

Some delegations at San José were concerned that a decision by an OAS political organ 
to suspend a member state from summit initiatives posed an ultra vires problem because the 
SOA process is not formally part of the OAS’s institutional legal framework. At its June meet- 
ing, zhe OAS General Assembly decided to avoid that difficulty by adding language in Reso- 
luticn 1838 to the effect that the democratic charter must be “in accordance with the OAS 
Cha-ter.”®* Therefore, at the conclusion of the General Assembly’s meeting in Costa Rica, 
it appeared that the final version of the democracy charter will impose sanctions relating 
to perticipation in OAS organs, whereas sanctions falling under the SOA democracy clause 
can >æ imposed only through separate decisions from heads of state or foreign ministers. 

Te draft democratic charter also poses the legal question of whether all of its provisions 
are consistent with the OAS Charter, a multilateral treaty ratified by the states of the hemi- 
sphere over the course of the past half-century. In Costa Rica, delegations and observers 
were unsure which of two available options was the more appropriate: that a democratic 
charter should be adopted as a resolution of an OAS political organ (as occurred when the 
new mechanism in Resolution 1080 was adopted at a General Assembly session), or that it 
should be approved as an amendment to the OAS Charter (as occurred with the Protocol 
of Washington). While a resolution would provide immediate hemispheric “coverage” in a 
political sense, it would not be legally binding as a treaty.” Some participants and observers 
have argued, however, that a document as important as a democratic charter requires the 
same legal footing as the OAS Charter. The one problem with this approach is that it would 
undoubtedly entail a long ratification process (requiring the approval of at least two-thirds 
of the member states).** Some observers question whether that kind of effort is justified; the 
proposed democratic charter largely codifies existing procedures. 

There is some tension in the OAS Charter itself between the principles of representative 
democracy and those of nonintervention in a member state’s domestic affairs. References 
to nonintervention can be found in Articles 1, 2(b), 3(e), 19, and 20 of the OAS Charter. 
Article 23 of the Charter provides, however, that the principle of nonintervention is no bar 


% Peter Hakim, The Uneasy American, 80 FOREIGN AFF. 46, 50 (March/April 2001). 

3 vee Final Version, supra note 7, Arts. 5, 26-28. 

% Resolution 1838, supra note 4, operative para. 3, in 31st GA, supra note 3, at 222. 

7 -he Inter-American Democratic Charter was adopted as a resolution of the OAS General Assembly. Acting 
with z view to Article 31 of the Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 
UNTS 331, negotiators added two paragraphs to the Preamble as evidence of the member states’ unanimous 
intenzion to interpret, but not to formally amend, the OAS Charter—Article 9, in particular. See Final Version, 
supra note 7, preambular paras. 19, 20. 

38 OAS Charter, supra note 6, Arts. 140, 142. 
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to measures taken “for the maintenance of peace and security in accordance with existing 
treaties.” It may be that adoption of the democratic charter will require an amendment of 
Article 23 to ensure that the article permits collective action under OAS policies in defense 
of democracy. 


II. DEMOCRACY NORMS IN THE AMERICAS 
Definition of Democracy 


Article 3” of the draft democratic charter describes the essential elements of representa- 
tive democracy as including free and fair elections, “access to power through constitutional 
means, a pluralist system of political parties and organizations and respect for human rights 
and fundamental freedoms.” An evolving inter-American legal doctrine of democracy is 
linked with human rights and with efforts to promote development and eradicate poverty 
in the Americas. At least two provisions of the OAS Charter link democracy with the eradi- 
cation of extreme poverty.” OAS foreign ministers, in a 1959 declaration that established 
the Inter-American Commission on Human Rights, declared representative democracy with- 
in each of the American republics as necessary to ensure proper respect for human rights.” 

The essential elements of Article 3 resemble Article 23(1) of the American Convention 
on Human Rights.” That treaty, when it entered into force in 1978, established the Inter- 
American Court of Human Rights. Article 23(1) states: 


1. Every citizen shall enjoy the following rights and opportunities: 

a. to take part in the conduct of public affairs, directly or through freely chosen 
representatives; 

b. to vote and to be elected in genuine periodic elections, which shall be by uni- 
versal and equal suffrage and by secret ballot that guarantees the free expression 

_ of the will of the voters; and 

c. to have access, under general conditions of equality, to the public service of his 
country.” 


As with the Protocol of Washington, not all member states of the OAS have ratified this Con- 
vention. 

Venezuela has insisted that the definition of democracy in the draft democratic charter 
should include the concept of popular or participatory democracy, such as rule- or law- 
making via plebiscite or referendum. There is no mention of popular or participatory de- 
mocracy as such in the OAS’s constitutive and legal documents, which discuss the OAS de- 
mocracy standard as the “effective exercise of representative democracy.” Article 3 of the 
draft charter, however, does characterize free and fair elections “as an expression of popular 
sovereignty.” 


Evolving Norms 


In two sections, the draft democratic charter arguably ventures beyond current inter- 
American norms on democratic governance. Article 1” recites that it is the “peoples of the 


3 See Final Version, supra note 7, Art. 3. 
* OAS Charter, supra note 6, Arts. 2(g), 3(£). 


* Declaration of Santiago, Final Act, 5th Mtg. of Consultation of Ministers of Foreign Affairs, OAS Doc. OEA/ 
Ser.C/1L5, at 5 (1959). 


* American Convention on Human Rights, opened for signature Nov. 22, 1969, 1144 UNTS 123 (entered into 
force July 18, 1978). 


48 Yd. 

*“ JAJC Report, supra note 9, at 186 (traditional interpretation of representative democracy in OAS Charter 
excludes “direct democracy and the democracies known by other names”). 

4 See Final Version, supra note 7, Art. 1. 
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Americas,” rather than citizens of individual nation states, who possess a right to democracy. 
Artics 7 and 8% claim that the effective exercise of representative democracy comprises 
the full enjoyment of human, economic, social, and cultural rights as defined in the basic 
human rights.instruments of the OAS. These provisions are noteworthy in that not all mem- 
ber states have ratified all of the regional human rights instruments, or agree that “second- 
generation” human rights are entitled to the same level of protection as “first-generation” civil 
and political human rights. 

Th= inclusion of “democracy clauses,” as discussed earlier, in the Quebec Declaration and 
in the draft democratic charter represents the latest regional effort to promote democracy 
in the Western Hemisphere. If ratified, the democratic charter will also be the latest exam- 
ple oa trend toward legalizing what formerly were considered nonlegal—or plainly polit- 
ical—aspects of international affairs. In the past decade, legal scholars have been writing 
abou- an emerging international law norm of democratic governance. Most notable in this 
regard is the seminal work of Thomas Franck, who has argued that democratic governments 
“increasingly will be promoted and protected by collective international processes.”*’ A re- 
quirement under customary or conventional inter-American law that a government must be 
demccratic in order to participate in hemispheric forums is approaching opinic juris in the 
Americas. 

The “effective exercise of representative democracy” in the political organization of mem- 
ber sates was listed in Article 5(d) of the 1948 OAS Charter as one of the principles 
animating the solidarity of the inter-American system.*® The Preamble of the OAS Charter 
contzins additional aspirational references to democracy as an “indispensable condition” 
for peace, development, and human rights in the Americas. In a 1985 amendment to the 
Char-er, the promotion and consolidation of representative democracy was labeled as one 
of th OAS’s “essential purposes.” While the Charter’s preambular references and its 
Artic-e 5(d) suggested that the development of democracy was the responsibility of each 
member state, the 1985 amendment (Article 2(b), in particular) suggests that the 
develbypment of democracy is also “an objective or task of the Organization itself.” 

The draft democratic charter discussed at the General Assembly session in Costa Rica may 
be based in part on a nonbinding normative exposition of the “effective exercise of repre- 
sentative democracy” standard adopted in a March 1995 resolution of the Inter-American 
Jurid cal Committee (IAJC), an OAS legal-advisory organ.” That resolution declared: every 
nation in the hemisphere has an obligation to exercise representative democracy effectively 
in its political system; the principle of nonintervention found in the OAS Charter does not 
cover the violation of a country’s obligation to meet this OAS democracy standard; the OAS 
enjoys the legal competence to promote and consolidate representative democracy “in each 
and every one” of the member states; the OAS can decide when its members have violated 


* Sæ id., Art. 7. 

1 Tomas M. Franck, The Emerging Right to Democratic Governance, 86 AJIL 46, 46 (1992). A requirement under 
international law that governments need be democratic is viewed by some today as an international human right 
based >n such documents as the Universal Declaration of Human Rights and the International Covenant on Civil 
and Political Rights. See Christina M. Cerna, Universal Democracy: An International Legal Right or the Fipe Dream of the 
West?, 27 N.Y.U. J. INT'L L. & POL. 289, 291, 294-98, 329 (1995). This view on an emerging norm of democratic 
entitlement is not without its critics. See SUSAN MARKS, THE RIDDLE OF ALL CONSTITUTIONS: INTERNATIONAL LAW, 
DEMOZRACY AND THE CRITIQUE OF IDEOLOGY (2000) (especially chapter 2). The Inter-American Commission on 
Huma Rights has never declared democracy per se an actual human right under the inter-American system. IAJC 
Repor, supra note 9, at 194. 

*® Now codified at Art. 3(d) of the OAS Charter, supra note 6. 

* CAS Charter, supra note 6, Art. 2(b). 

5 TEJC Report, supra note 9, at 187. 

5! Democracy in the Inter-American System, OAS Inter-American Juridical Committee Resolution, CJI/RES.I- 
8/95 +1995), in Annual Report of the Inter-American Juridical Committee to the General Assembly, OAS Doc. 
OEA/Ser.G/CP/doc.2711/96, at 26 (1996). 
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their democratic obligations;” “abrupt or irregular interruption” of the democratic proces 
or of the legitimate exercise of power by a democratic government does not comply witha 
member state’s obligations, in which case the state is obligated to establish the effective e=- 
ercise of democracy.” 


HI. CONCLUSION 


The Third Summit of the Americas in Quebec and the thirty-first session of the OAS Ger- 
eral Assembly in Costa Rica provided governments of the Western Hemisphere with the op- 
portunity, via collective action, to promote and require democracy in the nation-states of the 
Americas. All states participating in the summit process and all OAS member states currenty 
have democratic governments, but the continuing task is to maintain and strengthen tho= 
democracies. The adoption of a democracy clause in the Declaration of Quebec City may 
deter antidemocratic tendencies in hemispheric republics anxious for expanded trade wita 
their northern neighbors. The General Assembly’s draft democratic charter largely reflect, 
butalso consolidates, existing OAS law and practice, from offering electoral observation mi- 
sions and promoting a democratic culture in requesting states, to multilateral procedure 
on responding to interruptions in a member state’s constitutional order. If, at a special se— 
sion of the General Assembly in September 2001, member states reach consensus on a te¥t 
by either resolution or by amendment to the OAS Charter, the inter-American system wil 
not only be promoting the emergence of a regional and international law norm of deme- 
cratic governance, but also taking an important step to establish multilateral legal meck- 
anisms that foster such a norm in the Americas. 


ENRIQUE LAGOS AND TIMOTHY D. RUD” 


THE FIFTY-SEVENTH SESSION OF THE UN COMMISSION ON HUMAN RIGHTS 


The fifty-seventh session of the United Nations Commission on Human Rights took plae 
in Geneva from March 19 to April 27, 2001, under the chairmanship of Ambassador Leandro 
Despouy of Argentina. More than thirty-six hundred individuals were in attendance, repre- 
senting 53 member states, 93 observer states, 250 nongovernmental organizations, 37 n= 
tional human rights institutions, and 31 specialized agencies. The Commission adopted 
eighty-two resolutions and nineteen decisions, two-thirds of them by consensus.’ 

The debate was more confrontational than in prior years because the Commission faced 
numerous politically divisive texts and amendments, many sponsored by Cuba. Some pa> 
ticipants and observers attributed this development to the election to the Commission cf 
Algeria, the Democratic Republic of the Congo, Libya, Malaysia, Syria, and Viet Nam.” Th= 
session’s votes increasingly reflected positions by delegations that focused on state-to-state 
economic relations rather than on the each state’s obligation to protect individual humaa 
rights and fundamental freedoms. Other texts were linked to national legislation or tended 


5 Id., prin. 3. 

53 Td. prin. 4. 

" Enrique Lagos is the OAS Assistant Secretary for Legal Affairs. Timothy D. Rudy is a legal officer in the O45 
Secretariat for Legal Affairs. The views expressed in this article are solely those of the authors and are not attrik- 
utable to the Organization of American States or the Secretariat for Legal Affairs. 

' The Report of the Commission on Human Rights [CHR] on its Fifty-seventh Session, UN ESCOR 2001, Supp. 
No. 3, UN Doc. E/CN.4/2001/167 (2001) [hereinafter CHR Report], contains the resolutions and decisions cf 
the Commission, as well as a listing of the participants. See also Provisional Statistical Data of the 57th Commissioa 
on Human Rights (on file with author). Many of the CHR materials (including press releases) discussed or cited 
in this note are available online at the Web site of the Office of the High Commissioner of Human Rights, <http:/“ 
www.unhchr.ch>. 

2 Chickens and Foxes, ECONOMIST, Apr. 21, 2001, at 41. 
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to restrict the protection of human rights and fundamental freedoms. The session conse- ` 
quer ly produced fewer successes than in prior years. 

LiE= similar reports on earlier sessions, the following account highlights new directions 
in the development of human rights law." 


I. SCOPE OF HUMAN RIGHTS 
Righ- to Democracy 


In the past three years, the Commission has adopted a series of important resolutions that 
reinforce the link between democracy, the rule of law, and the promotion of human rights.* 
This ~ear the Commission adopted competing texts on the subject. A Romanian text on 
measures to promote and consolidate democracy passed by a vote of 44-0-9 (abstentions by 
Chirz, Cuba, Democratic Republic of the Congo, Libya, Qatar, Saudi Arabia, Swaziland, 
Syria, and Viet Nam). The text reaffirmed that “free and fair elections are an essential fea- 
ture of democracy” and that they “must be part of a broader process that strengthens de- 
mocz-atic principles, values, institutions, mechanisms and practices, which underpin formal 
dem=xcratic structures and the rule of law.” A Cuban text on “strengthening of popular par- 
ticipation, equity, social justice and non-discrimination as essential foundations of democ- 
racy’ also passed by a vote of 28-4 (Germany, Japan, United Kingdom, United States)-21. The 
text contends that economic development and fulfillment of basic human needs are a “sine 
qua zon condition for an effective democracy.” 

Bcth texts were subject to paragraph votes. The Commission decided, by a vote of 37-8-8, 
to retain a paragraph in the Romanian text that “noted” significant initiatives undertaken 
duriz the last year concerning democratic norms and practices, including the adoption of 
the Warsaw Declaration in June, 2000. In an effort to moderate the Cuban text, the Euro- 
pear Union (EU) proposed the addition ofa paragraph that would have “reaffirmed” prior 
Commission and General Assembly resolutions on the subject of democracy. Cuba im- 
med_ately accepted the EU amendment with one change, substituting “noting” for “reaf- 
firming.” The Commission adopted the Cuban amendment by a vote of 24-17-12.’ 

It © likely that the Commission will continue to struggle with competing texts in its effort 
to deñne and promote democracy. A number of states appear to be more interested in sub- 
verti: g Western efforts than in taking effective steps to define democracy. Western democ- 
racie object to the invocation of economic inequality as a justification for the abridgement 
of in-2rnationally recognized civil and political rights. Nevertheless, the Cuban stress on eco- 
nomi- development and poverty reduction as essential factors for democracy is attractive to 
devel>ping countries. India, for example, explained that it voted in favor of the Cuban ini- 
tiative because it “correctly highlights the fact that poverty inhibits the full and effective en- 
joyncent of human rights.” India also expressed concern, however, that the Cuban text failed 
to include other elements that underpin democracy, such as “free and fair elections, ... [a] 


3 LTe similar essays on the 1994 through 2000 sessions, this one is a personal reflection on the Commission’s 
sessiar and is not a complete record. See John R. Crook, The Fiftieth Session of the UN Commission on Human Rights; 
88 AJ 806 (1994) [hereinafter Crook, 50th Session]; John R. Crook, The Fifty-first Session of the UN Commission on Hu- 
man E-ghis, 90 AJIL 126 (1996); Michael J. Dennis, The Fifty-second Session of the UN Commission on Human Rights, 
91 AJ— 167 (1997); Michael J. Dennis, The Fifty-third Session of the UN Commission on Human Rights, 92 AJIL 112 
(199 Michael J. Dennis, The Fifty-fourth Session of the UN Commission on Human Rights, 93 AJIL 246 (1999); Michael 
J. Derais, The Fifty-fifth Session of the UN Commission on Human Rights, 94 AJIL 189 (2000); Michael J. Dennis, The 
Fifty-s:zth Session of the UN Commission on Human Rights, 95 AJIL 213 (2001) [hereinafter, Dennis, 26th Session]. 

1 For a discussion of the 2001 democracy text, see Dennis, 56th Session, supra note 3, at 213-14. 

5 CHR Res. 2001/41 (Apr. 23). 

ê CHR Res. 2001/36 (Apr. 23). 

7 Fa~asummary of the debate, see CHR Report, supranote 1, at 415-17 (Cuban text), 419-20 (Romanian text); 
and UW Press Releases HR/CN/01/64, at 9-10 (Apr. 23, 2001), and HR/CN/01/65, at 6-8 (Apr. 23, 2001). 
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"free press, an autonomous and independent judiciary, as well as the accountability of the 
armed forces, [and of] all public authorities, to democratically elected civilian government.” 


Nonstate Actors 


The Commission continued to struggle with the issue of abuses committed by nonstate 
actors, without state authority or sanction. Traditionally, human rights have been perceived 
as obligations of the state to protect and promote the rights and freedoms of individuals. In- 
creasingly, however, states have been willing to characterize conduct by individuals or 
groups as violating human rights. 

The annual Algerian resolution denouncing the “gross violations of human rights perpe- 
trated by terrorist groups” was adopted by a vote of 33-14-6, reflecting a substantial increase 
in the number of positive votes.’ There is a strong consensus among Commission members 
concerning the need for increased efforts to combat terrorism at the international level. 
Several members, however, have continued to raise substantive objections to the approach 
taken in the text. Syria, which abstained in the vote, cited the need for an international defi- 
nition of terrorism that would differentiate between terrorist and liberation movements.” 
The United States and the EU, in voting against the text, insisted that “a clear distinction 
must be made between acts which are attributable to States, and criminal acts which are not, 
so as to avoid conferring on terrorists any status under international law.” They also cautioned 
“that the fight against terrorism must be carried out in accordance with international human 
rights law.”™ In December the General Assembly.adopted, with no negative votes, a similar 
resolution condemning the “gross violations of human rights perpetrated by terrorist 
groups.” 

A Canadian text that condemned violence against women as a “violation of the rights and 
fundamental freedoms of women” received increased support; it was adopted by consensus, 
with seventy-five cosponsors. Included within the definition of violence against women were 
nonstate actions such as “domestic violence, crimes committed in the name of honour, crimes 
committed in the name of passion, [and] traditional practices harmful to women, including 
female genital mutilation, and forced marriages.” The text also condemned violence against 
women in situations of armed conflict as “violations of international human rights and hu- 
manitarian law,” and it “welcome[d] efforts to eliminate impunity” for these crimes through 
the establishment of international criminal tribunals.” 

The Commission continued to debate the related question of the balance between the 
rights of individuals and their duties to society. Cuba had been unsuccessful in its efforts to 
include a list of purported duties in the 1998 human rights defenders declaration,* which 
would have had the effect of limiting the rights being set out. This year, however, the Com- 
mission authorized, by a roll-call vote of 34-14-4, a study on the issue of human rights and 
duties, to be conducted by Miguel Alfonso Martinez of the Sub-Commission on the Promo- 


® Explanation of Vote by India (Apr. 23, 2001) (on file with author). For the second straight year, the Com- 
mission also adopted texts on good governance, CHR Res. 2001/72 (Apr. 25), and on the incompatibility between 
democracy and racism, CHR Res. 2001/43 (Apr. 23). 

°? CHR Res. 2001/37 (Apr. 23). The vote in 2000 was 27-13-12. See Dennis, 56th Session, supra note 3, at 214-15. 
At the 2001 session the Commission also adopted, without a vote, a Russian text that condemned hostage taking 
as “an illegal act aimed at the destruction of human rights and [which] is, under any circumstances, unjustifiable, 
including as a means to promote and protect human rights.” CHR Res. 2001/38 (Apr. 23). 

Fora summary of the debate, see UN Press Release HR/CN/01/65, at 3-5 (Apr. 23, 2001). 

4 Explanation of Vote on the Draft Resolution on “Human Rights and Terrorism” (L.34) by Belgium on Behalf 
of the European Union (Apr. 23, 2001) (on file with author). The United States’ explanation of vote (Apr. 23, 
2001; on file with author) was substantially similar. 

12 GA Res. 56/160 (Dec. 19, 2001). The resolution was adopted by a vote of 102-0-69. 

13 CHR Res. 2001/49 (Apr. 24); see CHR Report, supra note 1, at 431. 

H GA 53/144 (Dec. 9, 1998). 
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tion and Protection of Human Rights. This expert from Cuba has proposed that the study 
consider inter alia “establish[ing] the increasingly necessary restrictions on the activities of 
certam non-State actors,” with a view “to making them meet the national and international 
standards ensuring the protection of basic rights, including human rights.”” 

The EU, in opposing the decision, asserted that “the main responsibility for legal regu- 
lation of minimum standards for individual behaviour, including vis à vis the community, 
rests with the State, through legislation, including penal law” and therefore both the Com- 
mission and the Sub-Commission “should focus their work on human rights and on the duties 
of the State towards the individual.”!° Other Western delegations took similar positions argu- 
ing that the responsibility for legal regulation of minimal standards rests with each state, 
through the enactment and enforcement of domestic legislation, within the limits set by 
international human rights standards.” 


Death Penalty 


For a fifth consecutive year, the Commission adopted, by a vote of 27-18-7, a text spon- 
sored by the EU calling for a moratorium on executions, with a view to complete abolition 
of the death penalty.” Notwithstanding a fervent lobbying campaign by the EU, where the 
issue continues to gain importance among its members, the text received more negative 
votes than in any prior year, reflecting the growing number of capital punishment countries 
that have been elected to the Commission. Sixty-one countries (not including the United 
States) signed a statement circulated by Saudi Arabia “dissociating” themselves from the res- 
olution because “[e]very State has an inalienable right to choose its political, economic, 
cultural and legal systems, without interference in any form by another State.” The United 
States, which voted against the resolution, argued that “[i] nternational law does not prohibit 
the death penalty when due process safeguards are respected and when capital punishment 
is applied only to the most serious crimes.””° The resolution illustrates the breakdown of the 
shared values and common alliance that have historically characterized EU-U.S. relations. 

In a related matter, the Sub-Commission recommended a draft decision to the Com- 
mission that would have “confirm[ed]” that international law “clearly establishes that the 
imposition of the death penalty on persons aged under 18 at the time of the offense is in con- 
travention of customary international law.” The Commission did not adopt the text, but 
in two other resolutions—on extrajudicial, summary, or arbitrary executions, and on the 
rights of the child—called upon all states “in which the death penalty has not been abol- 


® CHR Dec. 2001/115 (Apr. 25). The note by the Sub-Commission expert is contained in UN Doc. E/CN.4/ 
2001/96. At its 2000 session, the Commission decided, by a vote of 22-21-10, that the Sub-Cammission should 
submit an interim study on the issue at the Commission’s 57th session. See Dennis, 56th Session, supranote 3, at 216. 

‘© Explanation of Vote on the Sub-Commission’s Draft Decision on “Human Rights and Human Responsibili- 
ties” by Belgium on Behalf of the European Union (Apr. 25, 2001) (on file with author). 

"Fera summary of the debate, see UN Press Release HR/CN/01/71, at 10-11 (Apr. 25, 2001). In another mat- 
ter of note, a Norwegian proposal for the identification of common rules of human rights and humanitarian law 
(“fundamental standards of humanity”) asks, for the fifth consecutive year, only that the Secretary-General, in 
consultation with the International Committee of the Red Cross, submit another report on the matter to the next 
session. CHR Dec. 2001/112 (Apr. 25). As is apparent from Secretary-General’s report, UN Doc. E/CN.4/2001/91 
(2001), submitted pursuant to the resolution of the 2000 session, one continuing aspect of the problem is that 
nonstate actors involved in internal armed conflicts—unlike states—are not legally bound to respect the provisions 
of international human rights treaties. 

18 CHR Res. 2001/68 (Apr. 25). 

1° The statementis contained in UN Doc. E/CN.4/2001/161 (2001). While few other industrial countries retain 
the death penalty, the majority of UN members retain the death penalty for the most serious offenses. See the 
Secretary-General’s sixth quinquennial report on capital punishment, UN Doc. E/2000/3 (2008) [hereinafter 
Sixth Quinquennial Report]. 

2 See Statement of Ambassador George Moose (Apr. 25, 2001) (on file with author). For a summary of the 
debate, see UN Press Release HR/CN/01/ 71, at 2-4 (Apr. 25, 2001). 

2! The text of the draft decision is reported in UN Doc. E/CN.4/2001/2, at 14 (2000). 
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ished, to comply with their obligations as assumed under relevant provisions of international 
human rights instruments,” including in particular Articles 37 and 40 of the Convention on 
the Rights of the Child (Child Rights Convention) and Articles 6 and 14 of the International 
Covenant on Civil and Political Rights (ICCPR).” Child Rights Convention Article 37(a) and 
ICCPR Article 6(5) both provide that capital punishment shall not be imposed for crimes 
committed by persons below eighteen years of age. 

Every state member of the United Nations has ratified at least one of the two conventions 
above, but they have not necessarily assumed obligations with respect to the juvenile death 
penalty.” During the negotiation of the Child Rights Convention, the United States stated 
that it agreed to the adoption of the Convention by consensus—including Article 37 and 
its prohibition on the juvenile death penalty—but only on the condition that states, should 
they decide to ratify the Convention, retained the right to enter reservations to the pro- 
vision.” The Secretary-General has reported that there appear to be at least fourteen coun- 
tries that have ratified the Convention but have not amended their laws to exclude the 
imposition of the death penalty on persons who committed a capital offense while under 
the age of eighteen.” Although the United States has not ratified the Child Rights Con- 
vention, it took a specific reservation to ICCPR Article 6(5) at the time it deposited its instru- 
ment of ratification, reserving the right to impose capital punishment for crimes committed 
by persons less than eighteen years of age, subject to its constitutional restraints.” Eleven 
states asserted objections to the U.S. reservation, but no state took the position that the 
ICCPR was not in force between itself and the United States.” 


TI. STANDARD SETTING 
Torture Protocol 


For a tenth consecutive year, the Commission authorized the continuation of its working 
group charged with drafting an optional protocol to the Torture Convention” that would 
establish a system of prison visits. Notwithstanding this continuation of its mandate, the 
working group’s previous results have been disappointing. 


” CHR Res. 2001/45 (Apr. 23) (extrajudicial, summary, or arbitrary executions) (emphasis added); CHR Res. 
2001/75 (Apr. 25) (rights of the child) (emphasis added). See Convention on the Rights of the Child, Nov. 20, 
1989, 1577 UNTS 8, 28 ILM 1448 (1989) [hereinafter Child Rights Convention]; International Covenant on Civil 
and Political Rights, Dec. 16, 1966, 999 UNTS 171 [hereinafter ICCPR]. 

*8 The Child Rights Convention has been ratified by 191 states—only the United States and Somalia are not parties. 
The ICCPR has been ratified by 147 states, including the United States and Somalia. Sze Status of Ratifications of the 
Principal International Human Rights Treaties as of 08 Jan. 2002, at <http: //www.unhchr.ch/pdf/report.pdf&. 

*4 Report of the Working Group on a Draft Convention on the Rights of the Child, UN Doc. E/CN.4/1989/48 
para. 544 (45th Sess., Mar. 2, 1989). 

* Sixth Quinquennial Report, supra note 19, at 40. A number of the countries mentioned in the report have 
taken general reservations to the Child Rights Convention based upon their state constitutions or Islamic law. See 
Reservations, Declarations and Objections Relating to the Convention on the Rights of the Child, UN Doc. CRC/ 
C/2/Rev.8 (1999). ; 

2 See 138 Cong. Rec. 8070-71 (1992). For U.S. constitutional restraints, see Stanford v. Kentucky, 492 U.S. 361 
(1989) (Eighth Amendment does not prohibit execution of individuals aged 16 or 17 at the time of their crimes); 
Thompson v. Oklahoma, 487 U.S. 815 (1988) (Eighth Amendment prohibits execution of individuals aged 15 or 
younger at the time of their crimes). Currently, 18 states permit the death penalty to be imposed on 16-year-olds, 
while 5 states provide for a 17-year-old minimum. See Victor L, Streib, The Juvenile Death Penalty Today (Feb. 2001), 
at <http:/ /www.law.onu.edu.faculty/streib/juvdeath.hum>. 

7 SeeUnited Nations Multilateral Treaties Deposited with the Secretary-General: Status as of 31 December 1994, 
UN Doc. ST/LEG/SER.E/13 (1995); Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 
Art. 20(4) (b), 1155 UNTS 332, 333 (objection bya contracting state to another state’s reservation to part ofa treaty 
does not prevent the treaty from entering into force unless such intention “is definitely expressed by the objecting 
State”). 

38 Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, Dec. 10, 
1984, 1465 UNTS 85. 

2 CHR Res. 2001/44 (Apr. 23). 
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Although the EU has sought to establish a freestanding committee with “full and unre- 
stricied access” to “all places where persons are deprived of their liberty,” the proposal con- 
tinuss to lack broad regional support.” Some countries have challenged the practicality of 
an a-ytime and anyplace inspection regime given that there are literally thousands of facil- 
ities round the world that would be subject to review. A new proposal by several Latin Amer- 
ican.states, however, may provide a basis for an agreement. Under their proposal the protocol 
wou. promote the establishment of national mechanisms that would be charged with exam- 
ininz prison conditions. Additionally, a number of states have supported inclusion within 
the =rotocol of a mechanism to enhance the Committee Against Torture, thereby putting 
it in a better position to channel technical cooperation and to spread information on best 
practices on the actual prohibition of torture.” 


Indiznous 


Tie Commission authorized, fora seventh consecutive year, the continuation of a working 
grouo charged with drafting a declaration on indigenous rights.” The most difficult issue 
con onting the working group continues to be the lack of a common understanding con- 
cerr-ng the definition of the term “indigenous people.” The Asian regional group has in- 
sisted on developing a definition that excludes the region’s own indigenous people. At the 
200_ Commission session the regional group insisted that “the indigenous people” question 
conxerns only the “situation of the original inhabitants in certain parts of the world who were 
dispossessed and marginalised by settlers from overseas and still remain under domination” 
and hat “[i]n the Asian context, a distinction between indigenous and non-indigenous 
peozle is hardly possible.” Many governments have opposed the Asian position in the 
draft-declaration negotiations because such a definition would effectively limit the scope of 
the =eclaration to the Western Hemisphere and parts of the Pacific.” 


Invcaintary Disappearances 


se Commission decided to establish a new intersessional working group to elaborate a 
legally binding normative instrument on involuntary disappearances that “tak[es] into ac- 
cou-t” the draft convention prepared by the Sub-Commission.* At the same time, the Com- 
mission also decided to appoint a new, independent expert to examine whether there exist 
“any Zaps” in the current protections with regard to enforced or involuntary disappearances. 
AU 5. proposal to postpone creation of the drafting group until the independent expert has 
had.an opportunity to study the need for a new instrument was defeated by a vote of 4-34.15. 

Tere is substantial disagreement among Commission members about the need for a new 
instrument. Canada, for example, maintained that the “Declaration [on the Protection of All 
Persons from Enforced Disappearances], other international instruments, including the 
International Covenant on Civil and Political Rights, the Convention Against Torture, as 
well as the Rome Statute of the International Criminal Court... , provide sufficient legal pro- 
tect.on regarding enforced disappearance,” and that the Sub-Commission’s draft convention 


30 yr the report of the working group’s ninth session, see UN Doc. E/CN.4/2001/67 (2001). The EU proposal 
is co-ztained in Annex II. 


3! FL, paras. 19-31, 37. 

2 SHR Res.2001/58 (Apr. 24). 

3 Statement by Representative of India on Behalf of the Asian Group (Apr. 24, 2001) (on file with author). 
* Eor the report of the working group’s sixth session, see UN Doc. E/CN.4/2001/85 (2001). 


85 “HR Res. 2001/46 (Apr. 23). The draft convention appears as an annex to the Report of the Sub-Commission 
Wor=ng Group on the Administration of Justice, UN Doc. E/CN.4/Sub.2/1998/19 (1998) [hereinafter Adminis- 
tration of Justice Report]. The Commission also authorized renewal of the mandate of the Working Group on En- 
forced or Involuntary Disappearances for another three-year term. 


36 CHR Report, supra note 1, at 425-26. 
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“falls below these existing standards.”*” Canada further opposed creation of the “Committee 
Against Forced Disappearances” called for in the draft convention, noting that “[m]any 
States already experience significant difficulties in complying with existing [reporting] re- 
quirements and an additional treaty body would simply compound. these difficulties.” The 
Latin American and Caribbean group, however, argued that the Declaration on the 
Protection of All Persons from Enforced Disappearances™ and other relevant international 
instruments did not establish in detail the obligations of oats in the. areas of prevention, 

investigation, repression, and international cooperation.” 

It is possible that a proposal by Switzerland to draft a third optional er to the ICCPR, 
rather than an entirely new convention, may provide a basis for agreement. The Swiss pro- 
posal has the advantage of consolidating existing treaty-reporting obligations rather than 
creating an entirely new reporting mechanism. Moreover, the proposal would not create sub- 
stantial additional work for the Human Rights Committee, which is already charged with 
monitoring compliance with the rights associated with enforced disappearances.*! 


TMI. CIVIL AND POLITICAL RIGHTS 


The results of the 2001 session concerning civil and political rights were disappointing. 
Consensus dissolved on several resolutions that had been adopted without a vote in previous 
sessions. 


Freedom of Speech 


For the first time ever, the annual Canadian resolution on the right to freedom of opinion 
and expression was the subject ofa vote (called by Cuba); it was approved by a vote of 44-0-8 
(China, Cuba, Japan, Kenya, Libya, Qatar, Saudi Arabia, Syria). A Cuban proposal calling 
for the deletion of several paragraphs that generally supported the work of.the special 
rapporteur was rejected by a vote of 42-3-7. 

Japan and the United States withdrew as cosponsors of the resolution (and Japan ulti- 
mately abstained on the text) after another Cuban amendment, adopted withouta vote, “af- 
firm[ed] the vital importance of compliance by each State . . . with the obligations established 
under the International Convention on the Elimination of All Forms of Racial Discrimina- 
tion [Racial Discrimination Convention], in particular article 4.” Racial Discrimination Con- 
vention Article 4 requires states parties to declare as offenses punishable by law both the 
“dissemination of ideas based on racial superiority or hatred” and “the provision of any 
financial assistance to racist activities including the financing thereof.” Japan (which, like 


37 UN Doc. E/CN.4/2001/69/Add.1, at2 (2001) (comments by Canada on question of enforced or involuntary 
disappearances) [hereinafter Comments by Canada], and Explanation of Vote by Canadian Representative Marie 
Gervais-Vidricaire (Apr. 26, 2001) (on file with author), respectively. 

38 Comments by Canada, supra note 37, UN Doc. E/CN.4/2001/69/Add.1, at 2. 

GA Res. 47/133 (Dec. 18, 1992). 

“For a summary of the debate, see CHR Report, supra note 1, at 424-26; UN Press Release HR/CN/01/66, at 
2~4 (Apr. 23, 2001). 

“The proposal by Switzerland is contained in UN Doc. E/CN.4/2001/69/Add.1, at 6-8 (2001). The Working 
Group on Enforced or Involuntary Disappearances and the U.S. Sub-Commission expert David Weissbrodt pre- 
viously questioned the wisdom of creating a new treaty-monitoring body concerning involuntary disappearances. 
See Report of the Working Group on Enforced or Involuntary Disappearances, UN Doc. E/CN.4/2001/68, Annex 
Ill, at 34 (2000), and Administration of Justice Report, supra note 35, at 7, respectively. 

42 CHR Res. 2001/47 (Apr. 23). The Commission had adopted a resolution on freedom of opinion and 
expression withou: a vote each year since 1985. See CHR Res. 1985/17 for the first text on the subject. 

8 Fora summary of the debate, see CHR Report, supranote 1, at 422-24, and UN Press Release HR/CN/01/66, 
at 4-5 (Apr. 23, 9001). 
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the United States, has taken a reservation to Article 4) explained that it had long con- 
der-ted racial discrimination but that its Constitution protected speech regardless of con- 
tent. Japan further cautioned that “once freedom of expression is . . . unduly restricted by 
gove nmental power, it takes tremendous efforts [by] the people to restore [it].”“ 


Torti.ce 


Tæ Commission adopted without a vote a Danish text on torture that renewed the man- 
date of the special rapporteur for three years.” The text, however, was the subject of ardu- 
ous megotiations, extended debate, and three separate roll-call votes on amendments. A 
Cuten proposal that attempted to include within the condemnation of torture “all forms of 
colle=tive inhuman treatment or punishment, inter alia, depriving the population or group of 
persens of food, medicines or water” was rejected by a vote of 14-25-13. A second Cuban 
amendment that would have deleted a paragraph in the text approving the methods of work 
emp-oyed by the special rapporteur was rejected by a vote of 2-29-21. Finally, a U.S. proposal 
to delete a paragraph urging the special rapporteur to undertake a visit to the territories occu- 
piec by Israel “as soon as possible and without further delay” was rejected by a vote of 2-48-2.% 


IV. ECONOMIC, SOCIAL, AND CULTURAL RIGHTS 


Ore of the most daunting challenges facing the Commission continues to be the need to 
give aractical effect to economic, social, and cultural rights. In the wake of the 1993 Vienna 
Workd Conference on Human Rights, the Commission has nearly tripled the number ofres- 
olutizns that it considers under this agenda item, as well as the number of its special rap- 
porsears and independent experts with mandates relating to economic, social, and cultural 
right. Yet substantial controversy exists over the proper normative approach; at the 2001 
sess:on, eight of the Commission’s eleven actions taken on resolutions under this agenda 
iter. entailed voting. 


Justezability 


Ir one of the most significant developments of the session, the Commission decided, as 
part -f the annual Portuguese omnibus text on economic, social, and cultural rights, to ap- 
poinza new independent expert to review a proposal by the Committee on Economic, Social 
and Cultural Rights [Committee] to establish an individual-complaints mechanism, under the 
International Covenant on Economic, Social and Cultural Rights (ICESCR),* for the justi- 
` ciakalty of such rights.* In providing a draft protocol to the Commission in 1996, the Com- 
mittee asserted that “if the principle of the indivisibility, interdependence and interrelated- 
ness 2f the two sets of rights is to be upheld in the work of the United Nations, it is essential 


‘4 Zsplanation of Vote by Japanese Representative Masaru Watanabe (Apr. 23, 2001) (on file with author). The 
text © the International Convention on the Elimination of All Forms of Racial Discrimination, Dec. 21, 1965, is 
at 6& INTS 195 [hereinafter Racial Discrimination Convention]. 

#® THR Res. 2001/62 (Apr. 25). 

46 => a summary of the debate, see CHR Report supra note 1, at 426-29; CHR Press Release HR/CN/01/70, 
at 2-3 Apr. 25, 2001). The annual Canadian text on impunity was also the subject of a vote for the first time. CHR 
Res. 2001/70 (Apr. 25) (adopted by a vote of 39-0-13). In other actions of note, the Commission authorized 
rene~el of the mandate of the special rapporteurs on freedom of religion or belief, CHR Res. 2001/42 (Apr. 23), 
and exirajudicial, summary, or arbitrary executions for three-year periods, CHR Res. 2001/45 (Apr. 23). 

47 ternational Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNTS 3 [hereinafter 
ICESER]. 

48 THR Res. 2001/30 (Apr. 20). 
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that a complaints procedure be established.” The proposal has been supported by several 
European states that have ratified the Additional Protocol to the European Charter Pro- 
viding a System of Collective Complaints, which entered into force on July 1, 1998." 

The Commission rejected, by a vote of 442-7, a U.S. proposal that would have had the 
effect of deferring establishment of the independent expert until more states had provided 
comments on whether economic, social, and cultural rights are best implemented by an 
adjudicative process. India, which joined the United States in questioning the desirability 
of an individual-complaints mechanism, took the position that “the issue of realization of 
economic, social and cultural rights is inextricably linked to that of availability of resources” 
since ICESGR Article 2(1) stipulates that “each State party undertakes to take steps, 
individually and through international assistance and cooperation, to the maximum extent 
of available resources, with a view to achieving progressively the full realization of Ons: 
social, and cultural rights.”® 

The protocol proposal concerning an individual-complaints mechanism raises both legal 
and practical concerns. Article 2 of the ICCPR, unlike Article 2 of the ICESCR, stipulates that 
each state party undertakes “to ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy.” Without similar legal clarity 
concerning the precise core obligations that states parties have undertaken with respect to 
the ICESCR, it will be difficult for an individual-complaints procedure to function in a 
credible and efficient way. 

From a practical standpoint, different systems of government have different approaches 
to resource allocation and the management of economies—which would make it difficult 
to develop a common universal standard acceptable to all governments. For example, it is 
unclear how the United States would guarantee and enforce economic, social, and cultural 
rights; such issues are primarily matters of state and local law. The question of guaranteeing 
and enforcing economic, social, and cultural rights is more easily dealt with in a “unitary” 
state with plenary authority over all issues related to economic, social, and cultural rights.” 

Yet another important practical question is whether the protocol that is ultimately adopted 
should also include an interstate-complaints mechanism like that contained in the ICCPR. The 
Committee decided not to include such a mechanism in its draft proposal because “Govern- 
ments have consistently been wary of what has been referred to as ‘a Pandora’s Box,’ which 
all parties prefer to keep shut.”” Some developing countries, however, have stated that they 
would also want to consider inclusion of an interstate-complaints mechanism to monitor com- 
pliance with states parties’ obligations to provide international assistance and cooperation— 
for instance, the obligation under ICESCR Article 11 to “ensure an equitable distribution of 
world food supplies in relation to need.”** 


Specific Rights 


The Commission debated the question of whether food, housing, and health constitute 
separate justiciable and enforceable human rights, as recommended by the Committee. The 
Committee’s General Comments Nos. 12 (right to food) and 14 (right to health) pronounce 


* Report of the Committee on a Draft Optional Protocol, UN Doc. E/CN.4/1997/105, annex, at 6 (1996) 
[hereinafter Draft Optional Protocol Report]. 

5 See comments by Finland, UN Doc. E/CN.4/1999/112, at2-3 (1999), Germany, UN Doc. E/CN.4/2000/49, 
at 5 (2000), and Portugal, UN Doc. E/CN.4/2001/62, at 4-7 (2000). Other EU countries have questioned the 
need for a protocol. See comments by Sweden, UN Doc. E/CN.4/2001/62/Add.1, at 2-3 (2001). 

3 Explanation of Vote by India (Apr. 20,2001) (on file with author). For a summary of the debate, see CHR 
Report, supra note 1, at 407-08. 

52 See The Politics of Human Rights, ECONOMIST, Aug. 18, 2001, at 9. 

58 Draft Optional Protocol Report, supra note 49, at 7. 

54 See Report on Workshop on the Justiciability of Economic, Social and Cultural Rights, UN Doc. E/CN.4/ 
2001/62/Add.1, para. 18 (2001). 
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that states parties to the ICESCR are obligated to “fulfill (provide)” the right to food and 
hea_th whenever an individual or group is unable to realize the right “by the means at their 
disposal.” Both comments further declare that “[a]]l victims of such violations are entitled 
to adequate reparation” and that they should “have access to effective judicial or other 
appropriate remedies at both the national and international levels.” 

Cba was the strongest supporter of the view that economic, social, and cultural rights are 
just-ciable. A Cuban text on the right to food, adopted by a vote of 52-1, endorsed the Com- 
mitsee’s General Comment No. 12 as containing the authoritative definition of the right to 
food.” Cuba (supported by China) was unsuccessful, however, in its efforts to convince Com- 
mission members to recognize a corresponding justiciable right to housing. Instead, the 
Corimission adopted a new German text on “adequate housing as a component of the right 
to ax adequate standard of living’—which requested that the special rapporteur give par- 
ticu_ar emphasis to “practical solutions” and “best practices” in order to develop a legal frame- 
worx for providing access to adequate housing.” Subsequently, the General Assembly, in its 
dec.aration on human settlements adopted at its special session on the Habitat Agenda, 
“we comed” the Commission’s decision and urged the rapporteur to “develop a regular dia- 
logue and discuss possible areas of collaboration” with governments and other relevant 
actcrs.” 

T=e German text on housing is consistent with the ICESCR and the Universal Declaration 
of Fuman Rights.” ICESCR Article 11 (1) (which is substantially identical to Universal Dec- 
laražon Article 25) provides: 


‘The States Parties to the present Covenant recognize the right of everyone to an adequate 
standard of living for himself and his family, including adequate food, clothing and 
Rousing, and to the continuous improvement of living conditions. The States Parties will 
take appropriate steps to ensure the realization of this right... .”® 


As recognized in the German text, states implement the right to an adequate standard of 
livirg by not imposing arbitrary or discriminatory limitations on the ability of individuals to 
pursue its fulfillment, including through access to housing.” 

Te Commission merely “noted” General Comment No. 14 on the right to health in its 
omm2bus text on economic social and cultural rights, and in a new Brazilian resolution on 


55 The Right to Adequate Food (Art. 11), General Comment No. 12, UN Doc. E/C.12/1999/11, Annex V, paras. 
15, 32 (1999); The Right to the Highest Attainable Standard of Health (Art. 12), General Comment No. 14, UN 
Doc. E/C.12/2000/21, Annex IV, paras. 37, 59 (2000). 

58 “HR Res. 2001/25 (Apr. 20). 

57 THR Res. 2001/28 (Apr. 20). 

58 Declaration on Cities and Other Human Settlements in the New Millennium, para. 8 (adopted by the 
General Assembly on June 8, 2001). Prior to the special session, the Committee had called upon governments to 
“maintain conformity” with the principles and provisions of the Universal Declaration and the ICESCR, and to 
“reaffirm explicitly that the right to adequate housing is a fundamental human right.” Statement by the Committee 
to the Special Session of the General Assembly (May 11, 2001) (on file with author). 

5 =A Res. 217A (III) (Dec. 10, 1948). 

6 mphasis added. 

61 =CESCR Article 11(2), unlike Universal Declaration Article 25, further requires that states parties “recogniz[e] 
the fandamental right of everyone to be free from hunger.” The Commission special rapporteur on housing also 
asserted that the United States is in violation of a “legal obligation” to implement “the right to housing as a legally 
bindeg right” pursuant to Article 5 of the Racial Discrimination Convention. Roman Rollnick, Housing Is a Human 
Righ Q & A: Miloon Kothari, CONFERENCE DAILY NEWS, June 8, 2001, at5 (emphasis added). Racial Discrimination 
Conxention Article 5 does list specific economic, social, and cultural rights—including the “right to housing,” 
whic U.S. law does not recognize. States are not required by Article 5, however, to ensure observance of each of 
the r-ghts listed therein, but rather to prohibit discrimination in the enjoyment of those rights to the extent they 
are provided by the domestic law. See Committee on the Convention on the Elimination of all Forms of Racial 
Discunination, General Recommendation XX on Article 5 (1996), reprintedin UN Doc. HRI/GEN/1/Rev.5, para. 
1 (2CC1) (“Article 5 of the Convention, apart from requiring a guarantee that the exercise of human rights shall 
be free from racial discrimination, does not of itself create civil, political, economic, social or cultural rights”); 
Senate Committee on Foreign Relations, Report on International Convention on the Elimination of All Forms 
of Racial Discrimination, S. EXEC. REP. NO. 103-29, at 28 (1994). 
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“Access to Medications in the Context of Pandemics Such as HIV/AIDS,” adopted by a vote of 
52-0-1." The Brazilian text sparked substantial controversy among Commission members, how- 
ever, because it called into question the impact of the Trade-Related Aspects of Intellectual 
Property Rights (TRIPS) regime of the World Trade Organization (WTO).® The resolution 
mandates that states, in implementing the right to the highest attainable standard of health, 
“adopt legislation or other measures, in accordance with applicable international law” to 
“safeguard access” to such medications “from any limitations by third parties.” Brazil hoped 
that adoption of the text by the Commission “would help convince the United States to drop 
its case against Brazil in the WTO” concerning Brazil’s patent legislation, which imposes local- 
production requirements on foreign pharmaceutical companies.™ 

The United States maintained that by questioning “the validity of internationally agreed 
protections of intellectual property rights,” the text was “simply put, bad public health poli- 
cy” that could “have the unintended consequence of discouraging investment in the impor- 
tant research desperately needed to find the cures of the future.” It further declared that 
it did notaccept the implication contained in the text that the “presumed” right to the high- 
est attainable standard of health creates “legally enforceable entitlements” or requires “the 
establishment of judicial or administrative remedies at the national or international levels.”"© 
The EU, while joining consensus on the text, expressed its understanding that “no pro- 
visions in this resolution can be interpreted as undermining or limiting existing interna- 
tional agreements, including in the field of intellectual property.” 

Notwithstanding the position taken by the Brazilian text, international trade law does not 
appear to be in conflict with international human rights law. Article 27(2) of the Universal 
Declaration provides that “[e]veryone has the right to the protection of the moral and ma- 
terial interests resulting from any scientific, literary.or artistic production of which he is 
author.” The article recognizes implicitly that intellectual property laws play a role in the 
protection of human rights—in particular, health-related rights—since they encourage 
investment in research and development. Nevertheless, the TRIPS agreement also expressly 
recognizes that trade protections are not absolute. TRIPS Article 31 provides that generic 
production of medications may be permitted “without authorization of the right holder” in 
the case of “a national emergency or other circumstances of extreme urgency.” Subse- 
quently, in reliance on this provision, Brazil declared HIV/AIDS a “national emergency” and 
authorized generic domestic production of all HIV/AIDS medications.” 


International Assistance and Cooperation 


The most controversial aspect of the debate concerned the role of international cooper- 
ation and assistance in the realization of economic, social, and cultural rights. Developing 


® CHR Res. 2001/30 (Apr. 20) and 2001/33 (Apr. 23), respectively. 

® Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 1C, THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL 
TRADE NEGOTIATIONS: THE LEGAL TEXTS 365, reprinted in 33 ILM 81 (1994). This multilateral trade agreement 
binds all members of the World Trade Organization. 

* See John Zarocostas, U.S., Brazil Lock Horns over AIDS Drugs, UPI, Apr. 23, 2001, LEXIS, News Library, Wire 
Service Stories; A Cure for High Prices, ECONOMIST, May 19, 2001, at 34. Subsequently, the United States withdrew 
its patent case against Brazil and elected to pursue the matter on a bilateral basis. See Barbara Crossette, U.S. Drops 
Case over AIDS Drugs in Brazil, N.Y. TIMES, June 26, 2000, at A4. 

& Explanation cf Vote by Ambassador George E. Moose (Apr. 23, 2001) (on file with author). While the United 
States is nota party to the ICESCR, it has ratified the 1946 World Health Organization Constitution, which contains 
a preambular reference to “the enjoyment of the highest attainable standard of health [as] one of the fundamental 
rights of every human being without distinction of race, religion, political belief, economic or social condition.” 
At the time of ratification, the United State declared its understanding that nothing in the WHO Constitution 
would require legislative action. See 22 U.S.C. §290(d) (1994). 

° Explanation of Vote by Belgium on Behalf of the European Union and Associate Countries (Apr. 23, 2001) 
(on file with author). 

87 See Anthony Faiola, Brazil to Ignore Patent on AIDS Drug, WASH. POST, Aug. 23, 2001, at A20. 
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countries continued to take the position that foreign debt, structural adjustments, and glob- 
alization work against human rights and that the realization of economic, social, and 
cultural rights can be achieved only by collective action on the part of the state, civil society, 
and the international community. Western delegations tend to emphasize that economic 
growth can best take place after human rights reforms have been initiated. All of the texts 
produced sharp North-South splits. 

Cuba introduced four texts on the subject, including its annual text on structural adjust- 
ments and foreign debt, adopted by a vote of 31-15-7—-which authorized renewal of the 
mandate of the working group charged with elaborating policy guidelines. The other three 
texts (Promotion of a Democratic and Equitable International Order, Right of Peoples to 
Peace, and International Solidarity) were adopted by similar margins.® All four Cuban texts 
suggested that international assistance occurs as a matter of right for the developing 
countries—and not as a matter of choice for developed countries. Cuba’s proposal to 
establish a new independent expert to monitor the fulfillment by developed countries of 
their pledge to allocate 0.7 percent of their GNP to development assistance was dropped for 
lack of support. The Commission also adopted, by a vote of 37-15-1, a new Pakistani text on 
globalization that calls for more international cooperation and stresses the need for 
mon:toring and managing globalization. An initial proposal to establish an independent 
expert and a separate agenda item on globalization was withdrawn; the sponsors stated, 
however, that they would pursue the matter in 2002.” 

The EU, in voting against all of the texts, took the position that the Commission lacked 
the competence and expertise to address the implications and effects of these issues because 
they “deal with the relationship between states” and not “the relationship between the State 
and its citizens,” which is the core mandate of the Commission.” The EU did reaffirm “its 
commitment to the UN target to allocate 0.7 per cent of GNP to development assistance”— 
notwithstanding that most EU countries have consistently failed to fulfill this pledge.” 
Japan, in its explanation of vote on the international solidarity text, stated that while it had 
been the largest development-assistance donor in the world since 1991, it would “face diffi- 
culties convincing its public to support the continued extension of such assistance should 
they suddenly feel forced with an unnecessary motivational pretense of ‘obligation.’”” 


V. RIGHT TO DEVELOPMENT 


The issue of giving effect to the right to development remains a matter of fundamental 
impcrtance to developing countries. The right remains ill-defined, however, and the Com- 
mission’s annual resolutions on the subject frequently produce North-South splits. This year’s 
text, adopted by a vote of 48-2 (Japan, U.S.)-3 (Canada, Republic of Korea, UK), renewed 


€ CHR Res. 2001/27 (Apr. 20). 

©? CHR Res. 2001/65 (Apr. 25) (adopted by a vote of 32-16-4), CHR Res. 2001/69 (Apr. 25) (adopted by a vote 
of 29-16-7), CHR Res. 2001/73 (Apr. 25) (adopted by a vote of 36-16), respectively. Cuba introduced each of the 
resolutions under agenda item 17 on the promotion and protection of human rights, rather than under agenda 
item 10 on economic, social, and cultural rights. See CHR Report, supra note 1, at 445-46, 448-49, 451-52. 

7 CHR Res. 2001/32 (Apr. 23). For a summary of the debate, see UN Press Release HR/CN/64, at 3-4 (Apr. 
23, 2031). $ 

7! Explanations of Vote by the European Union on Structural Adjustment and Foreign Debt (L.33) (Apr. 20, 
2001). on Promotion ofa Democratic and Equitable International Order (L.86) (Apr. 25, 2001), on Human Rights 
and Irternational Solidarity (L.96) (Apr. 25, 2001), on Promotion of the Right of Peoples to Peace (L.95) (Apr. 
25, 2091), and on Globalization (L.48) (Apr. 20, 2001) (all on file with author). 

72 See Statement of the Eurcpean Union on the Right to Development (Mar. 23, 2001) (on file with author); 
seeReportof the Independent Expert on Right to Development, UN Doc. E/CN.4/1999/WG.18/2, table 1 (1999). 
The United States has not accepted this commitment. 

7 Explanation of Vote by Japan (Apr. 25, 2001) (on file with author). Other related texts reflecting similar 
North-South splits included the South African text on unilateral coercive measures, CHR Res. 2001/26 (Apr. 
20) (adopted by a vote of 37-8-3), and a Kenyan text on toxic waste, CHR Res. 2001/35 (Apr. 23) (adopted by a 
vote o7 38-15) (authorizing renewal of mandate of special rapporteur for a three-year term). 
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the mandate of the independent expert (Arjuin Sengupta) for work on a “development 
compact” and extended the mandate of the working group to monitor progress in implemen- 
tation of the right.“ Two. Canadian proposals calling for the deletion of paragraphs re- 
questing that the independent expert prepare a study on the impact of international 
economic and financial issues (for example, debt burden and international trade) on the 
enjoyment of human rights were rejected by roll-call votes of 43-6-4 and 44-5-4,% 

Under the development compact, as advanced by the independent expert, the right to 
development would be seen as a “process” of development. Developing countries would 
agree to ensure that economic, social, and cultural rights are set up as “claims or entitle- 
ments of right-holders which duty-bearers must protect and promote in accordance with 
human rights standards of equity and justice.” The developed countries would, in turn, 

‘“ensure that all discriminatory policies and obstacles to access for free trade and finance are 
removed.and the additional cost of implementing those rights is properly shared.” The 
Commission, in endorsing the concept, “[r]ecogniz[ed] that any “development compact” 
would be of a voluntary nature for all parties involved and that its content would be defined 

von a case-by-case basis.””” 

The position of the independent expert is consistent with the approach taken by the Com- 
mittee that economic, social, and cultural rights are justiciable and enforceable. Nonethe- 
less, it is unlikely that major donors such as the United States and Japan will “voluntarily” 
accept the development compact under any circumstance, given their approach to eco- 
nomic, social, and cultural rights. The United States asserted that “the most fundamental 
flaw reflected in the approach of the independent expert is the idea that economic, social and 
cultural rights are entitlements that require correlated legal duties and obligations.” Japan 
added that it “will continue to pay due attention to the views of those who vote in favor, 
especially those developing countries which may wish to demonstrate through their own 
actions how they intend to proceed with the notion of the Development Compact.”” 


VI. SPECIFIC GROUPS 


The Commission continued to‘seek to. identify and deal with obstacles to attainment of 
human rights facing specific groups. The Commission has established separate agenda or 
subagenda items on the human rights of women, the rights of children, indigenous issues, 
minorities, displaced persons, migrant workers, and human rights defenders. During the 
2001 session, one-fifth of all the texts adopted by the Commission déalt with these matters.™ 
The most significant actions involved indigenous issues. The Commission adopted four texts 
under its indigenous people agenda item, including a new Mexican/Guatemalan text estab- 
lishing a special rapporteur on indigenous people.” In prior sessions the Commission had 
established three other mechanisms on indigenous issues: the Sub-Commission’s Working 
Group on Indigenous Populations, which held its nineteenth session in July 2001; a Per- 


™ CHR Res. 2001/9 (Apr. 18). 

% For a discussion of the debate, see CHR Report, supra note 1, at 374-76; UN Press Release HR/CN/01/56, 
at 24 (Apr. 18, 2001). 

Third Report of the Independent Expert on the Right to Peele’: UN Doc. E/ CN.4/2001/WG.18/2, 
paras. 21, 43 (2001), respectively (emphasis added). 

7 CHR Res. 2001/9, operative para. 4; see id., operative para. 9. 

%8 Report of the Open-Ended Working Group on the Right to Development, UN Doc. E/CN.4/2001/26, at 
45-46 (2001). 

* Explanation of Vote by Japan (Apr. 18, 2001) (on file with author). 

2 For a summary of the relevant actions, see CHR Report, supra note 1, at 430-41, 445. 

*! The Commission texts addressing the subject were as follows: CHR Res. 2000/57 (special rapporteur); CHR 
Res. 2001/58 (draft declaration); CHR Res. 2001759 (Working Group on Indigenous Populations and the 
International Decade of the World’s Indigenous People); and CHR Dec. 2001/110 (on the Working Group on 
- Indigenous Populations) (all Apr. 24). 
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manent Forum on Indigenous Issues, which will hold its first meeting in May 2002; and the 
workmag group charged with drafting a declaration on indigenous rights. It is expected that 
the Permanent Forum (which will operate under the Economic and Social Council, the 
parer- body of the Commission, and have an expanded mandate not limited to human 
rights; will replace the Working Group on Indigenous Populations.” 


VII. COUNTRY VIOLATIONS 


At #5 2001 session, the Commission took action on the human rights situations in twenty- 
eight countries—including twenty-one country-specific resolutions. The list is similar to the 
coun ries and territories considered at the 2000 session. Seven special rapporteurs, together 
with four special representatives and two independent experts appointed by the Secretary- 
Genezal, are assigned to specific countries. The various actions are discussed below. 


Renewal of Mandates 


The Commission authorized renewal of the mandates of nine special rapporteurs or 
representatives. The renewals required no vote in five cases: Afghanistan, Burundi, Democratic 
Repuciic of the Congo, Equatorial Guinea (special representative), and Myanmar.” The cases 
invoking votes were Iraq (30-3-19), the Islamic Republic of Iran (special representative; 21-17- 
15), Sudan (28-0-25), and parts of southeastern Europe (converted to special representative; 
41-0-I-).™ 


Sudar 


The United States again called for the vote and abstained on the EU-sponsored Sudan 
resolu-ion in protest over the failure of the text to specifically condemn “the continued 
practice of slavery in Sudan,” which occurs “in areas under government control and is 
pract:ced by militias allied to the government.” Though for a different reason, China, 
Cuba and members of the Organization of the Islamic Conference (OIC) joined the United 
States in abstaining on the text; in their view, the Sudanese government had made much 
progress in promoting human rights and was cooperating with UN mechanisms. Even 
befor= the United States spoke, Pakistan—speaking on behalf of the OlC—said that the 
move Dy the United States to call for a vote was “a clear politicization and misuse of the 
Comrission for obvious foreign policy purposes that have nothing to do with genuine 
humen rights concerns.” 


Rwanza 


Amid substantial controversy, the Commission ended the mandate for Rwanda by a vote 
of 28-16-9.°” Canada proposed an amendment to the text that would have included the re- 


2 Se Statement by Steven Wagenseil on Behalf of the United States and Australia (Apr. 24, 2001) (on file with 
author ; UN Press Release HR/CN/01/69, at 4-7 (Apr. 24, 2001) (summarizing the debate an indigenous 
resolutons). In other actions of note, the Commission authorized renewal for three-year periods of the mandates of 
the special rapporteur for the sale of children, child prostitution, and child pornography, CHR Res. 2001/75 (Apr. 
25), and of the Secretary-General’s representative on internally displaced persons, CHR Res. 2001/54 (Apr. 24). 

33 CHR Res. 2001/13 (Apr. 18), 2001/21 (Apr. 20), 2001/19 (Apr. 20), 2001/22 (Apr. 20), and 2001/15 (Apr. 
18), re. pectively. 

31 CER Res. 2001/14 (Apr. 18), 2001/17 (Apr. 20), 2000/18 (Apr. 20), and 2001/12 (Apr. 18), respectively. 

55 Stzrement of U.S. Ambassador George Moose (Apr. 20, 2001) (on file with author). 

88 Se. UN Press Release HR/CN/01/61, at 5-7 (Apr. 20, 2001); John Zarocostas, Sudan Cited by U.N. on Rights 
Violatic-s, UPI, Apr. 20, 2001, LEXIS, News Library, Wire Service Stories. 

87 CHIR Res. 2001/23 (Apr. 20). 
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newal of the special representative’s mandate because of continued violations of human 
rights and humanitarian law. In opposing the Canadian amendment, Pakistan made a pro- 
cedural proposal, according to which the Canadian “amendment” would be considered to 
be a “new proposal” that could be considered only if the resolution failed. The Commission 
‘adopted the Pakistani proposal bya vote of 30-22-1. The Rwandan ambassador then charged 
that Canada and others knew about the 1994 genocide but that they did not intervene. 
Canada observed that his country had asked the Commission to hold a special session on 
Rwanda in 1994.3 


Cuba 


For the second consecutive year, the Commission narrowly adopted, bya vote of 22-20-10, 
a Czech-sponsored resolution on the human rights situation in Cuba. The text expressed 
concern about the “continued violations of human rights and fundamental freedoms in 
Cuba, such as freedom of expression, association and assembly,” and urged the government 
“to honour [its] commitment to democracy and respect for human rights”—which it had 
assumed in previous Ibero-American conferences.” Cuba alleged that it “doesn’t need a DNA 
test to see who the real father of the baby is” (an allusion to the role of the United States) 
and that the Commission had become “a machine for grinding down the poorer countries 
by practicing a policy of double standards.” 


Chechnya 


Also for the second consecutive year, the Commission adopted, by a vote of 22-12-19, an 
EU-sponsored text on the situation in the Russian Federation Republic of Chechnya. The 
vote tracked closely with last year’s consideration of the issue, when Russia became the first 
permanent member of the UN Security Council to be censured by the Commission. The res- 
olution again strongly condemned “the continued use of disproportionate and indiscrimi- 
nate use of force by Russian military forces, federal sevicemen and State agents including 
attacks against civilians and other breaches of international law as well as serious violations 
of human rights”—for example, “forced disappearances, extrajudicial, summary and 
arbitrary executions, torture and other inhuman and degrading treatment.” The 
Commission also reiterated its call for a national commission of inquiry to look into 
atrocities committed against'civilians.”' The Russian delegation denounced the Commission’s 
action and said it would not consider itself bound by the resolution.” 


i 


VIII. SELECTIVITY 
China No-Action Motion 


For a tenth time since its assault on unarmed protesters at Tiananmen Square in 1989, 
China successfully maneuvered to block adoption ofa U.S.-sponsored text condemning the 
government’s practice of suppressing religious freedom and crushing dissent.” The EU again 


88 For a summary of the debate, see CHR Report, supra note 1, at 394-97; UN Press Release HR/CN/01/62, at 
5~7 (Apr. 20, 2001). See also Crook, 50th Session, supranote 3, at 820-21, for asummary of the 1994 special session 
on Rwanda. 


*° CHR Res. 2001/16 (Apr. 18). 

% For a summary of the debate, see UN Press Release HR/CN/01/57, at 10-13 (Apr. 18, 2001). 

"l CHR Res. 2001/24 (Apr. 20). 

82 See UN Press Release HR/CN/ 01 /63, at 3-5 (Apr. 20, 2001); Elizabeth Olson, UN Commission Censures Russia 
for Rights Abuses in Chechnya, INT’L HERALD TRIB.; Apr. 21, 2001, at 4. 

% The no-action motion carried by a vote of 28-17-12. For the text of the unsuccessful resolution, as well as the 
vote on the no-action motion, see CHR Report, supra note 1, at 383-86. 
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refus2d to cosponsor the text, reportedly because of concerns about future economic deals. 
Also xeportedly, China made clear to certain developing countries that their chances of Chi- 
nese aid were intimately linked to the way they voted on the resolution.” Seven countries— 
Algeria, Cuba, Indonesia, Libya, Pakistan, Russia, and Syria—spoke in favor of the China no- 
acticn motion. The Pakistani delegate asserted that “at no point in history” have Chinese 
peop e enjoyed so much freedom.” 


israe 


As .n prior years, the Commission overwhelmingly adopted, despite U.S. efforts, five 
resokstions on the situation in the Middle East.” The texts reflected the deteriorating situ- 
atior there and were more critical of Israel than those adopted in prior years. Each tended 
to place the entire blame for the situation on Israel. The texts reaffirmed “the inalienable, 
permanent and unqualified right of the Palestinian people to self-determination, including 
their zight to establish their sovereign and independent Palestinian State.” They also con- 
dem~ed the “gross violations of human rights and international humanitarian law, in partic- 
ular extrajudicial killings, closures, collective punishments, settlements and arbitrary deten- 
tions,’ and “look{ed] forward” to the reconvening of the high contracting parties to the 
1949 Seneva Convention [No. IV] Relative to the Protection of Civilian Persons in Time of 
War,” with a view to ensuring respect for the Convention. Israel continues to be the only 
courtry subjected to multiple resolutions and for which a special rapporteur has an open- 
ended mandate.” 


IX. MEMBERSHIP 


As noted previously, several of the Commission’s decisions passed on votes split along 
Nortz~-South lines. Southern countries form an absolute majority at the Commission (as do 
nonc2mocratic governments) since membership is allocated by blocs: fifteen African coun- 
tries, #welve Asian, eleven Latin American, five eastern European, and ten western European 
and other governments (including the United States). There are no minimum standards 
for Œ mmission membership—dictatorships are as free as democracies to run for election— 
and x embers frequently are chosen through an agreed slate determined by each regional 
grou=. Increasingly, governments with repressive regimes have banded together to secure 
membership, which helps those regimes to protect themselves from international condem- 
natica and also puts them in a position to introduce texts that impair the Commission’s abil- 
ity to carry out its work. 


"t Sue Who Will Condemn China, ECONOMIST, Mar. 24, 2001, at 21. 

% Sæ Elizabeth Olson, China Wins UN Vote on Rights Issue, INT'L HERALD TRIB, Apr. 19, 2001, at 8; UN Press Re- 
lease BIR/CN/01/56 at 1-2, 6-9 (Apr. 18, 2001). 

°° T- annual Middle East resolutions critical of Israel were as follows: CHR Res. 2001/2 (Apr. 5) (occupied Pal- 
estine adopted by a vote of 48-2-2); CHR Res. 2001/6 (Apr. 18) (occupied Syrian Golan; 29-2-21); CHR. Res. 
2001/7 (Apr. 18) (occupied Arab territories including Palestine; 28-2-22); CHR Res. 2001/8 (Apr. 18) (Israeli 
settlerents in the occupied Arab territories; 50-1-1); and CHR Res. 2001/10 (Apr. 18) (Lebanese detainees in 
Israel; >3-1-19). 

97 Geneva Convention [No. IV] Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 
UST 3216, 75 UNTS 287. 

Str other country-specific actions, the Commission adopted resolutions concerning Western Sahara and Sierra 
Leone. and again requested that the Secretary-General fund the advisory and technical-assistance activities of the 
Office æf the High Commissioner for Human Rights in Somalia and Cambodia. See CHR Res. 2001/1 (Apr. 6), 
CHR Ees. 2001/20 (Apr. 20), CHR Res. 2001/81 (Apr. 25), and 2001/82 (Apr. 25), respectively. Additionally, the 
Comm sion announced that it had decided to continue its consideration of Togo under its confidential pro- 
cedure: established by Economic and Social Council resolutions 1503 and 2000/3. CHR Report, supra note 1, at 
399. C-airman Despouy also read negotiated statements concerning the human rights situation in Colombia and 
East T mor. See id. at 361-66, 400-02, respectively. 
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Shortly after the close of the session, the membership of the Commission came under in- 
creased scrutiny when, for the first time in fifty years, the United States lost its seat in elec- 
tions held by the 544member Economic and Social Council. With four candidates—three 
from the EU, plus the United States—for three open Western government seats, the United 
States lost in a secret ballot, notwithstanding the promise of substantially more votes than it 
actually received. France received 53 votes; Austria, 41; Sweden, 32; and the United States, 
29. Since the United States does not “trade votes,” it was particularly exposed by the lack of 
an agreed slate of candidates for the Western government seats. The outcome left the EU 
holding nine of the ten Western government seats on the Commission. While there appears 
to have been no single cause of the defeat, the increasing isolation of the United States from 
the EU on issues such as the death penalty, coupled with sharp disagreements between them 
on several country resolutions, was probably a contributing factor.” 


X. CONCLUSION 


For all its shortcomings, the Commission on Human Rights remains a unique forum for 
investigating human rights violations and for engaging in an ongoing dialogue concerning 
the development of international standards. As the 2001 session illustrates, the actions of 
the Gommission do influence governmental opinions and options. It will be necessary for 
the United Nations in the coming years to develop additional Commission reforms in order 
to diminish the ability of members with authoritarian governments to use the Commission 
as a shield to avoid international scrutiny. The temporary absence of the United States from 
the Commission will make this task more difficult. In all events, the challenge is for states 
is to rise above political differences, national interests, and short-term considerations in or- 
der to continue bringing the international community closer to the goal of global protection 
and promotion of human rights. 


MICHAEL J. DENNIS" 


% See Shameful All Round, ECONOMIST, May 10, 2001, at 14. 

* Attorney-Adviser, Office of the Legal Adviser, U.S. Department of State. The author served as a legal adviser 
to the U.S. delegations tothe 51st through 57th sessions of the Commission on Human Rights. The views ex- 
pressed herein are solely those of the author. 
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Territorial sovereignty—islands—delimitation of single maritime boundary, including territorial seas— 
effect of prior third-party decisions not constituting res judicata 


MARITIME DELIMITATION AND TERRITORIAL QUESTIONS BETWEEN QATAR AND BAHRAIN (Qatar 
v, Bahrain). Judgment. At <http://www.iq-cij.org>. 
International Court of Justice, March 16, 2001. 


On March 16, 2001, the International Court of Justice (ICJ) finally decided the merits of 
Maritime Delimitation and Territorial Questions Between Qatar ana Bahrain (Qatar v. Bahrain) 
(Judgment). First instituted by Qatar on July 8, 1991,’ the proceedings in the case were the 
longest in the Court’s history. The case concerned a dispute that arose before the Second 
World War and had a complex background. The Court’s task was “to decide any matter of 
territorial right or other title or interest which may be a matter of difference between [the 
Parties]; and to draw a single maritime boundary between their respective maritime areas 
of sez-bed, subsoil and superjacent waters.”* This comprehensive formula led the Court to 
make the following four findings of sovereignty over territory:* Qatar over Zubarah;* Bahrain 
over the Hawar Islands; Qatar over Janan Island; and Bahrain over Qit’at Jaradah.’ In 
addition, it decided that the low-tide elevation of Fasht ad Dibal* falls under the sovereignty 
of Qatar.’ The same formula also led the Court to decide on a single boundary dividing the 
parties’ territorial seas, continental shelves, and exclusive economic zones (EEZs), based on 
an equidistance line that was modified to give reduced effect to islands and other maritime 
features." This finding was based on customary international law since neither Qatar nor 
Bahrain was a party to the 1958 Conventions on the law of the sea,” and only Bahrain to the 


1 Meritime Delimitation and Territorial Questions Between Qatar and Bahrain (Qatar v. Bahr.), para. 31 (Int'l 
Ct. Juszice Mar. 16, 2001) [hereinafter Judgment]. Qatar amended its original application on November 30, 1994. 
Id., para. 32. The decisions, pleadings, and basic documents of the International Court of Justice {ICJ} are avail- 
able online at <http://www.icj-cij.org>. There are seven “sketch-maps” appended to the Judgment; they are avail- 
able through hyperlinks within the online version of that document. 

? Id., para. 67. 

3 Id.. para. 252(1), (2) (a), (2), (4) (respectively). 

4 This area lies on the northwest extremity of the Qatar peninsula. 

5 These islands lie immediately off the west coast of the Qatar peninsula, and approximately ten nautical miles 
southeast of the main islands of Bahrain. 

€ This island is located off the southwest tip of the main island of the Hawars. 

” This tiny island is roughly equidistant from the Qatar peninsula and the main island of Bahrain, and less than 
12 nautical miles from the presumed coastal baselines of each. 

8 This feature lies a few nautical miles north of Qit’at Jaradah, is closer to the Qatar peninsula than to the main 
islands of Bahrain, but is still within 12 nautical miles of both states’ presumed coastal baselines. 

° Judgment, supra note 1, para. 252(5). 

1 Iq., para. 252(6). 

1! Convention on the Continental Shelf, Apr. 29, 1958, 15 UST 471, 499 UNTS 311; Convention on Fishing and 
Conservation of the Living Resources of the High Seas, Apr. 29, 1958, 17 UST 138, 559 UNTS 285; Convention 
on the High Seas, Apr. 29, 1958, 13 UST 2312, 450 UNTS 82; Convention on the Territorial Sea and Contiguous 
Zone, Apr. 29, 1958, 15 UST 1606, 516 UNTS 205. 


198 


2002] INTERNATIONAL DECISIONS 199 


Map prepared for Report No. 7-13, of IV INTERNATIONAL MARITIME BOUNDARIES 
(Jonathan I. Charney & Robert W. Smith eds., forthcoming). 
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1982 UN Convention on the Law of the Sea (LOS Convention).!* Both parties agreed, 
however, that “most of the provisions of the 1982 Convention which are relevant for the 
present case reflect customary law.”” 

Fa lowing its accounts of the prior legal proceedings in the dispute‘ and of its historical 
background,” the Court dealt first with the question of sovereignty over Zubarah and second 
with that of sovereignty over the Hawars. A degree of symmetry existed between the situa- 
tions in these two areas, because each party had been in effective possession of territory 
claiced by the other (Qatar, of Zubarah; and Bahrain, of the Hawars) since 1937."° This “sym- 
met” was not upset by the minor question, which the Court dealt with third, ofsovereignty 
over Janan Island. Significantly, the Court dealt with the “(quasi)-territorial” issues con- 
cerring Qit’at Jaradah and Fasht ad Dibal still later—in the section on maritime delimitation. 

Tk= Judgment dealt with Zubarah briefly, in twelve paragraphs. It established the follow- 
ing: the authority of the ruler of Qatar over the territory of Zubarah was gradually consoli- 
dated during the period after his 1868 agreement with Great Britain;’’ this authority was 
ackr >wledged in treaties between the other main “interested parties,” Great Britain and the 
Ottcman Empire; and such authority was definitively established in 1937, again with British 
ackrowledgment.” This brevity served to emphasize the Court’s salient findings: that by and 
follcwing the 1868 agreement, Great Britain ensured that the “rulers of Bahrain were never 
in a position to engage in direct acts of authority in Zubarah;”” and that the Al-Khalifah 
rule-of Bahrain did not continue to exercise control over Zubarah through arelated tribe.”! 

O“the six legal grounds on which, the parties argued, sovereignty over the Hawar Islands 
might be based, the Court dealt only with one. It chose to rely exclusively on the formal 
ground that a third-party decision to award the Hawars to Bahrain—though not an inter- 
national arbitral award that would be considered res judicata**—nonetheless bound, and 
continued to bind, the parties.” This legal finding, the Court stated, rendered it unneces- 
sary for it to rule on the other five arguments.” 

The decision in question—made by the British government on July 11, 1939—arose in the 
follcwing context. In 1892 and 1916, respectively, Great Britain signed “exclusivity agree- 
mens” with the ruler of Bahrain (RB) and the ruler of Qatar (RQ). In exchange essentially 
for -itish protection at sea, the rulers agreed not to have diplomatic relations or commu- 
nica ons with any other power, and also not to cede land (nor, in RQ’s case, to grant 
mor-epolies or concessions) to any other power or its subjects, without Great Britain’s con- 
sent In 1928, a British oil company commenced negotiations with RB for a concession over 
that portion of the Bahraini islands and territorial waters not already allocated to the company 
under an existing concession. Discontinued in 1933, negotiations were revived in 1936, 
wherzanother British oil company, enjoying a potentially conflicting Qatari concession, joined 


12? UN Convention on the Law of the Sea, opened for signature Dec. 10, 1982, 1833 UNTS 397, reprinted in 21 ILM 
1261 71982) [hereinafter LOS Convention]. 

8 Ee, para. 167. 

1 E, paras. 1-34. 

15 FE, paras. 35-69. 

16 S= id., paras. 55-56. 

7 5c, paras. 83-87. The agreement made clear that Great Britain would not tolerate Bahraini armed inter- 
vention on the Qatar peninsula. 

18 FS, paras. 87-91. 

19 Ex, paras. 92-95. The Osmanilis ceased to be a factor after 1915. 

2 Fy, para. 84. i 

21 Fz, paras. 85-86. 

22 =e entire Court found the award to lack the necessary formal and procedural preconditions to be an 
arbitration, id. paras. 112-14—namely, a process for “the settlement of differences between States by judges of 
their =wn choice, and on the basis of respect for law,” id., para. 113. 

23 Fz, paras. 111-47. 

% Fe, para. 148. 
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in the bidding. Because the extent of the concession that each sheikhdom was.able to grant 
depended upon which of them was sovereign over the Hawars, the latter company asked 
Great Britain for its view on this matter of sovereignty. In July 1936, Great Britain informed 
the company (and. RB, though not RQ) that the islands appeared to belong to RB.” In 1937, 
Bahrain occupied part of the main-island, and in early May 1938, RQ formally lodged a 
protest with Great Britain. Later that same month, and in response to a request of the 
British political agent in Bahrain that RQ state his case on the islands, RQ sent a letter in 
which he made little more than a bare assertion of sovereignty. In January 1939, RB sub- 
mitted’a “counterclaim,” to which RQ responded by letter in late March. Since British offi- 
cials considered RQ’s response to contain ‘no hard evidence of title, they informed RQ and 
RB of their government’s final decision that the Hawars belonged to. RB. 

In determining exactly what legal consequences it should draw from the 1939 decision, 
the Court reasoned as follows: (1) “the fact that a decision is not an arbitral award does not 
however mean that the decision is devoid of legal effect”; 26 (2) the 1938-39 exchanges of 
letters evidenced both parties’ consent to be bound by Great Britain’s decision on the mat- 
ter;” (3) although the 1939 decision was “not subject to the procedural principles governing 
the validity of arbitral awards,” it was expected “to be rendered ‘in, the light of truth and 
justice’”;* (4) “while it [was] true that the competent British officials proceeded on the 
premise that Bahrain possessed prima facie title to the islands and that the burden of prov- 
ing the opposite lay on [RQ], Qatar cannot maintain that it was contrary to justice to pro- 
ceed on the basis of this premise when Qatar had been informed before agreeing to the 
procedure that this would occur and had consented to the proceedings being conducted 
on that basis”; (5) “Qatar and Bahrain both had the opportunity to present their argu- 
ments in relation to the Hawar Islands and the evidence supporting them”; ; (6) since (a) 

“no obligation to state reasons had been imposed on [Great Britain] when it was entrusted 
with the settlement of the matter,”” and (b) RQ.did not claim at the time that the decision 
was invalid for lack of such reasons, the decision was not rendered invalid by Great Britain’s 
failure to proude them;” and (7) RQ’s having “protested on several occasions” against the 
decision did not “render the decision inopposable to him.” ` 

The Court took a somewhat different tack on the Janan Island issue. Having found both 
that the 1939 decision-failed to specify the exact scope of the “Hawar Islands,” and that 
Bahrain had presented no conclusive evidence that Janan was included among them, it 
relied exclusively upon the British political agent’s letters of December 1947 to RB and RQ. 
These letters purported to effect a delimitation of the seabed lying between the two sheikh- 

‘doms and noted that “Janan Island is not regarded as being included in the islands of the 
Hawar group.” 3 In judging the “British Government, in thus proceeding, [to have] provided 
an authoritative interpretation of the 1939 decision and of the situation resulting from it,”™ 
the Court appears to have viewed the parties’ conserit to be bound by the letters as arising 
from their original consent-to be bound by the 1939 decision. 


3 Id., paras. 51-54. 
% Td., para. 117 (citing Dubai/ Sharjah Border Arbitration (Dubai v. Sharjah), Oct. 19, 1981, 91 ILR 543, 577). 
? Id., paras. 137, 139. 


% Id., para. 140. The British political agent in Bahrain made this promise in his May 20, 1938, letter to the ruler 
of Qatar, id., para. 119, who subsequently referred to the promise in his May 27, 1938, reply to the political agent, 
id., para. 120. The Court seems to haye accepted that it was fulfilled. 


? Id., para. 141. 

% Id., para. 142. 
3 Id., para. 143. 
2 Id., para. 144. 
33 Id., para. 145. 
4 Id., para. 157. 
% Id., para. 160. 
3 Id., para. 164. 
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In delimiting the single maritime boundary, the Court adopted the sectoral approach that 
it had followed in Gulf of. Maine.” In the instant case, however, the sectors were chosen with 
a view not to the differing geographical characteristics of various parts of the sea areas in 
queson, but to the nature of the zones where the parties’ latest (post-1992/93) jurisdic- 
tional claims overlapped—namely, the twelve-mile territorial seas in the south and the conti- 
nental shelves/EEZs in the north. 

Two peculiarities of the case complicated the delimitation process. First, one of the 
parties—Bahrain—claimed (in the alternative) to have the right to be treated by the Court 
as a Ce facto archipelagic state and as thereby entitled to emplcy archipelagic baselines that 
would, in its view, move an equidistance line further towards Qatar.* On this point the 
Court ruled against Bahrain on a formal ground—that Bahrain had “not made this claim 
one cfits formal submissions.” Second, the delimitation process was especially challenging— 
from a practical perspective—because of the convoluted coastlines in the southern sector 
and te presence of numerous tiny islands and extensive low-tide elevations (which, by defi- 
nition, become exposed at low tide). 

Wih respect to low-tide elevations, the Court’s starting point was that the “relevant pro- 
visiors of the Conventions on the Law of the Sea . . . reflect customary international law.”® 
Some difficulty arose from the parties being in agreement that Fasht ad Dibal was such an 
elevacion. Since this feature lies within twelve nautical miles of both parties’ coasts, its low- 
water line could, according to a strict application of the customary rule,” be used by both 
parties as a baseline for measuring the breadth of the territorial sea. Since, moreover, the 
calculation—for delimitation purposes—of a line equidistant from the parties’ respective 
basel nes would then have led to a logical dilemma, the Court needed to seek a rational 
grouad on which to avoid or modify the strict application of the customary rule. Rather than 
“terrHorializing” low-tide elevations for delimitation purposes,” which would have enabled 
one cf the parties to acquire sovereignty over Fasht ad Dibal by appropriation,” and thereby 
the exclusive right to use its low-water line as a baseline, the Court found that the customary 

` rule did not apply in the particular circumstances of the case.** Accordingly, the Court was 
able to draw an equidistance line that disregarded Fasht ad Dibal,* which thus appertained 
to the state on whose side of that line it lay—in the final analysis, Qatar.*° 


37 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can. v. U.S.), 1984 ICJ REP. 246 (Oct. 12). 

38 TE is argumentis less than persuasive. For example, the acknowledged maritime boundary between Indonesia 
and Singapore suggests, to the contrary, that archipelagic baselines, like any others, are not dispcsitive with respect 
to the question of maritime boundaries. 

3 Judgment, supra note 1, para. 183. Moreover, in denying Bahrain’s alternative claim to be entitled to use 
(ordinary) straight baselines, the Court applied for the first time a restrictive interpretation of LOS Convention 
Article 7 (“Straight baselines”). See id., paras. 212-15. 

* Id, para. 201. The Court cites in this context both Article 11(1) of the Convention on the Territorial Sea and 
the Contiguous Zone and Article 13(1) of the LOS Convention. 

41 LOS Convention Article 13(1) provides: 


1 Alow-tide elevation is a naturally formed area of land which is surrounded by and above water at low tide 
but submerged at high tide. Where a low-tide elevation is situated wholly or partly at a distance not 
exceeding the breadth of the territorial sea from the mainland or an island, the low-water line on that 
elevation may be used as the baseline for measuring the breadth of the territorial sea. 

2 Where a low-tide elevation is wholly situated ata distance exceeding the breadth of the territorial sea from 
the mainland or an island, it has no territorial sea of its own. 


4 Ir this context, the Court might well have felt a need to distance itself, albeit not expressly, from the first 
award n the Eritrea/Yemen arbitration, see infra note 67. 

* Judgment, supra note 1, paras. 205-08. 

* Tt -easoned that “[flor delimitation purposes the competing rights derived by both coastal States from the 
relevar t provisions of the law of the sea would by necessity seem to neutralize each other.” Id., para. 202. 

45 Td, para. 209. : 

‘6 TŁ e uncertain status of Fasht al Azm, discussed infra notes 51-52 and accompanying text, did not affect this 
conclusion, because “under both hypotheses [concerning that status], Fasht ad Dibal is largely or totally on the 
Qatari side of the adjusted equidistance line.” Judgment, supra note 1, para. 220. 
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For the purposes of maritime delimitation in the southern (territorial sea) sector, the 
Court considered the coasts of Bahrain and Qatar to be “opposite” each other” and applied 
what it considered to be customary international law as expressed in LOS Convention 
Article 15 (“Delimitation of the territorial sea between States with opposite or adjacent 
coasts”). Similarly, it applied what it considered to be customary international law as ex- 
pressed in LOS Convention Article 121 (“Regime of islands”), thus mandating the inclusion 
of islands for the purpose of identifying baselines and basepoints from which to measure the 
equidistance line.“ According to the Court, the relevant islands included Qit’at Jaradah, 
which, as a Bahraini island, “pushed” a provisional equidistance line eastward towards Qatar. 
On the evidence before it, however, the Court could not decide whether those islands also 
included Fasht al Azm, as a part of Bahrain’s Sitrah Island, or excluded it, as a mere low-tide 
elevation.” The Court therefore took the unusual step of provisionally drawing two alter- 
nativeequidistance lines depicting the different results that would arise under each hypoth- 
esis.” It nevertheless found two “special circumstances” that enabled it to adopt a single, 
modified equidistance line that solved the Fasht al Azm conundrum and reduced the effect 
of Qit’at Jaradah: the first that, on either hypothesis as to the nature of Fasht al Azm, there 
were circumstances that justified choosing a delimitation line passing between it and Qit’at 
ash Shajarah;” and the second that the use of Qit’at Jaradah’s low-water line to establish a 
basepoint would give a disproportionate effect to an “insignificant maritime feature.” The 
Court therefore adjusted the delimitation line to pass between Fasht al Azm and Qit’at ash 
Shajarah, then “immediately to the east” of Qit’at Jaradah, and then between Qit’at Jaradah 
and the Qatari low-tide elevation, Fasht ad Dibal.™ 


4” Judgment, supra note 1, para. 169. 
* Article 15 provides: 


Where the coasts of two States are opposite or adjacent to each other, neither of see two States is entitled, 

failing agreement between them to the contrary, to extend its territorial sea beyond the median line every 
point of which is equidistant from the nearest points on the baselines from which the breadth of the 
territorial seas of each of the two States is measured. The above provision does not apply, however, where 
it is necessary by reason of historic title or other special circumstances to delimit the territorial seas of the 
two States in a way which is at variance therewith. 


In a qualification of its application of the law, the Court noted that it must also “tak[e] into account that its 
ultimate task is to draw a single maritime boundary that serves other purposes as well,” Judgment, supra note 1, 
para. 1'74—arguably, an oblique reference to the need to adjust the line to ensure a smooth “transition” to the 
northern sector. 


® Judgment, supra note 1, paras. 185, 195. Article 121 provides: 


1. An island is a naturally formed area of land, surrounded by water, which is above water at high tide. 

2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the exclusive economic 
zone, and the continental shelf of an island are determined in accordance with the provisions of this 
Convention applicable to other land territory. 

3. Rocks which cannot sustain human habitation or economic life of their own shall have no. exclusive 
economic zone or continental shelf. 


5° Judgment, supra note 1, para. 190. 

5! [f Fasht al Azm were considered part of Sitrah Island, it would “push” the equidistance line eastwards towards 
Qatar; if it were considered a low-tide elevation not naturally connected to the island, it would be disregarded for 
delimitation purposes on the same ground as Fasht ad Dibal. Id., para. 220; see id., sketch-map 3. 

5 Qit’at ash Shajarah is a low-tide elevation just to the east of Fasht al Azm. The Court stated that 


if Fasht al Azm were to be regarded as part of the island of Sitrah, it would not be appropriate to take the 
equidistance line as the maritime boundary since, in view of the fact that less than 20 per cent of the surface 
of this island is permanently above water, this would place the boundary disproportionately close to Qatar’s 
mainland. If, on the other hand, Fasht al Azm were to be regarded as a low-tide elevation, the equidistance 
line would brush Fasht al Azm, and for this reason would also be an inappropriate delimitation. 


Id., para. 218 (cross-references omitted); see id., sketch-map 3. 
5 Id., para. 219. 


5t Id., paras. 218-20, The Court also, in accordance with common practice, simplified an otherwise complex 
delimitation line in the region of the Hawars. Id., para. 221. 


204 THE AMERICAN JOURNAL OF INTERNATIONAL LAW ` [Vol. 96 


To ʻe northern (continental shelf/EEZ) sector the IC] applied the Gulf of Maine test” 
that 2 delimitation yielding an equitable result in a case of coincident jurisdictional zones 


can only be carried out by the application of a criterion, or combination of criteria, 
wzich does not give preferential treatment to one of these [zones’] objects to the 
c=triment of the other, and at the same time is such as to be equally suitable to the 
cision of either of them. 


The Court regarded the coasts in the northern sector to be “comparable to adjacent coasts”? 
and ¢-=rported to conducta delimitation according to “the equitable principles/relevant cir- 
cumstnces rule,” deriving guidance from its own past jurisprudence. It asserted the now 
famili=r proposition that the equidistance method “does not even have the benefit of a 
presumption in its favour,”* but nevertheless, without explanation, drew a provisional 
equid stance line.” In conducting its customary countercheck of the equity ofa result based 
on this line, the Court chose as a “relevant circumstance” only Fasht al Jarim—a “maritime 
featuc= located well out to sea and of which at most a minute part is above water at high 
tide”®—and disregarded it in view of the distorting and disproportionate impact that it 


would nave if given full effect.” 


KR k k 


. MarZime Delimitation and Territorial Questions Between Qatar and Bahrain was the second IC] 
case cambining territorial and maritime issues to’ reach the merits; it was the first such case 
in whith the Court had been asked to delimit (indeed, draw) the parties’ maritime bound- 
aries; and it was the first case in which the Court decided that its task of delimiting a single 
marit.2e boundary in accordance with customary international law involved delimiting the 
partie: territorial sea boundary as well as that of the continental shelf/EEZ.° 

The Court, citing the now familiar maxim, “the land dominates the’sea,”™ stated that “the 
terrestial territorial situation ... must be taken as [the] starting point for the determina- 
tion c= the maritime rights of a coastal State.” Whether it was completely faithful to this 
maxim_ however, is questionable. It is well to recall that the Judgment effected the final 
major maritime delimitation in the Persian Gulf—the world’s largest regional source of pe- 
troleu, much of it lying offshore. That this delimitation was the most important aspect of 
the case is oe best illustrated by the fact that five judges who voted against certain of the 


55 Ded-mitation of the Maritime Boundary in the Gulfof! Maine Area (Can. v. U.S.), 1984 IG] REP. 246, 327 (Oct. 12). 
56 Jud=ment, supra note 1, para. 173. 
37 Id_ ara. 170. 

58 Id. para. 233 (citing Continental Shelf (Libyan Arab Jamahiriya/Malta), 1985 ICJ REP. 13, 47 (June 3)). 

5 Id. para. 230. 

© Id. para. 248. 

ë Jd naras. 246-48. The Court rejected as “relevant circumstances” both Bahrain’s former dominance in 
exploitzmz the pearl banks north of Qatar, id., paras. 235-36, and the (small) disparity in length of the parties’ 
coastal Fonts, id., para. 243 (the Court has never actually found such a disparity to be a relevant circumstance). 
Itdid naz moreover, countercheck the equity of its proposed line by determining, as it did in Maritime Delimitation 
in the Arzı Between Greenland and Jan Mayen (Den. v. Nor.), 1993 ICJ REP. 38 (June 14), whether or not that line 
would sezult in an areal disparity. 

® Tt azs the first such case to be judged by the full Court, a chamber having decided the Land, Island and 
Maritirerontier Dispute (El. Sal. v. Hond.), 1992 IC] REP. 351 (Sept. 11). 

® The single maritime boundary delimited by a chamber of the Court in Delimitation of the Maritime Boundary 
in the Gef of Maine Area (Can. v. U.S.), 1984 ICJ REP. 246 (Oct. 12), concerned only the continental shelf/EEZ 
bounders. In Greenland and Jan Mi ayen, the full Court, while formally delimiting separate continental shelfand EEZ 
boundates, delimited what was, in effect, a single maritime boundary limited to those zones. 

& Noh Sea Continental Shelf (FRG v. Den.; FRG v. Neth.), 1969 ICJ Rep. 3, 51 (Feb. 29); Aegean Sea 
Contineatal Shelf (Greece v. Turk.), Jurisdiction, 1978 IC] Rer. 3, 36 (Dec. 19). 

% Jucgnent, supra note 1, para. 185. 
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Court’s findings on territorial sovereignty nevertheless voted in favor of its decision on 
maritime delimitation and chose to append to the Judgment mere declarations or separate, 
rather than dissenting, opinions. 

It is noteworthy and somewhat puzzling that the IC] made no reference in its Judgment 
to either of the two awards in the recent Eritrea/Yemen arbitration.” The two disputes had 
much in common. Moreover, the Court has invoked other international arbitral awards in 
the instant case® and on other occasions,” and has even brought some within the ambit of 
“precedents” that it will consider on a par with its own prior decisions.” What is perhaps 
most striking is that all of the dissenting opinions, as well as some of the separate ones, 
found much in the arbitration’s first award to support Qatar’s claim to the Hawars—an issue 
that was of crucial importance to the maritime delimitation. Especially frustrating in this 
regard” was that Judge Higgins—who served on the Eritrea/Yemen Arbitral Tribunal—did 
not in the instant case explore how, in her view, certain innovative features of that 
Tribunal’s first award” might be reconciled either with the IC]’s decision on the Hawars or 
with her express belief that the performance of (sparse) Bahraini effectivités there, coupled 
with the absence of comparable Qatari effectivités, was “sufficient to displace any presumption 
of title by the coastal State [that is, Qatar].”” 

The Judgment’s brevity in dealing with the Zubarah question put the Court at risk of 
failing to take into account the full subtlety of the interplay involved between original title, 


. ®The main significance of the findings of sovereignty over the arid, inhospitable, and sometimes tiny territorial 
areas was their use to locate baselines or basepoints from which an equidistance line might be drawn. The fact that 
some judges disagreed with the Court’s Judgment on the location of particular baselines or basepoints did not 
prevent those same judges from agreeing that the delimitation decided upon might nonetheless provide an 
equitable solution to the maritime dispute. 

6 Eritrea v. Yemen, First Stage, Territorial Sovereignty and Scope of the Dispute (Perm. Ct. Arb. Oct. 9, 1998); 
Eritrea v. Yemen, Second Stage, Maritime Delimitation (Perm. Ct. Arb. Dec. 17, 1999). Both awards are available 
online at<http:/ /www.pca-cpa.org>. The first-and second-stage awards are discussed in case reports by W. Michael 
Reisman at 93 AJIL 668 (1999) [hereinafter First-Stage Report] and 94 AJIL 721 (2000), respectively. 

è See supra note 26, infra note 70, and accompanying text. 

© Most recently, in Kasikili /Sedudu Island (Bots. v. Namib.) (Int'l Ct. Justice Dec. 13, 1999) and Land and 
Maritime Boundary Between Cameroon and Nigeria (Cameroon/Nig.), Preliminary Objections, 1998 ICJ REP. 275 
(June 11). 

” For example, Delimitation of the Continental Shelf (U.K. v. Fr.), 18 R.ILA.A. 3 (June 30, 1977), reprinted in 18 ILM 
398 (1979), which was so treated in Greenland and Jan Mayen, 1993 IC] Rep. at 58, 62-63, and also in the instant 
case, Judgment, supra note 1, paras. 247-48. 


7 In other respects, perhaps, Judge Higgins’s reticence was merciful. In choosing to be brief, and to issue a 
mere declaration, she might well have had in mind Sir Robert Jennings’s call for economy in drafting opinions, 
see The International Court of Justice After Fifty Years, 89 AJIL 493, 497-99 (1995). 

72 See First-Stage Report, supra note 67, at 674-76, 678-80. 


"8 See Judgment, supranote 1, Decl. Higgins, J. An explanation was desirable—particularly in view of the Eritrea- 
Yemen Tribunal’s liberal treatment of an aspect of the proximity principle, the “portico doctrine.” This doctrine 
is based on considerations of convenience and security. First formulated by Lord Stowell in The Anna, 5 C. Rob. 
373, 165 Eng. Rep. 809 (1805), it “came to possess independentintegrity as a means of attributing sovereignty over 
offshore features which fell within the attraction of the mainland,” D. P. O'CONNELL, 2 THE INTERNATIONAL LAW 
OF THE SEA 185-86 (I. A. Shearer ed., 1982). From it, the Tribunal developed two liberal principles: (1) the 
“propinquity presumption” (the “strong presumption that islands within the twelve-mile coastal belt will belong 
to the coastal state, unless there is a fully-established case to the contrary,” Eritrea v. Yemen, First Stage, para. 474), 
which amounted to a virtual presumptio iuris et de iure: see First-Stage Report, supra note 67, at 679; and (2) the 
“appurtenance factor” (“the general opinion that islands [as well, it seems, as low-tide elevations] off a coast [and 
lying beyond the coastal state’s territorial sea] will belong to the coastal state, unless another, superior title can 
be established,” Eritrea v. Yemen, First Stage, para. 480, see para. 527 (ii), (iv), (v)). If the judge’s view was that the 
“propinquity presumption” ought not to be applied in favor of the (nearer) coastal state when the islands in 
question also lie, as in the instant case, within the territorial sea claimed by another state, such a position is difficult 
to reconcile with (1) the intertemporal aspects of the instant case (Qatar and Bahrain increased their territorial 
sea claims from 3 to 12 nautical miles only in 1992 and 1993, respectively. During most of the duration of the 
dispute, the islands did not lie within the territorial seas claimed by both, and most lay with the area claimed by 
Qatar.); (2) the strength that the presumption would appear to gain when the islands are, as in this case, 
connected to the “coastal state” (that is, the Qatari) mainland at low tide; and (3) the Eritrea Yemen Tribunal’s 
application of the “appurtenance factor” to vest title in the nearer coastal state when islands lie in waters subject 
to overlapping EEZ claims. 
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effectse tés, and the proximity principle.” The Court’s limiting itself to a single, formalistic, 
grou-d for finding that Bahrain is sovereign in the Hawars raised, moreover, the twin risks 
that =t might be charged with having reached an incorrect decision and with having ruled 
infra p2tita more easily than if it had examined all the possible grounds.” In any event, the 
very existence of the “symmetry,” described above, between the situations in Zubarah and 
the Eswars suggests that the simplest solution to the dispute before the Court—and the one 
involang least disruption to the status quo, and thus the greatest legal stability—was pre- 
cisely the one taken by the Court: awarding Zubarah to Qatar and the Hawars to Bahrain, 
and proceeding to a maritime delimitation on that basis.” 

This student wishes by no means to assert that the IC]’s approach to the questions of 
Zubarzh and the Hawars was “the result of a quieta non movere state of mind,” although the 
judge ad hocappointed by Qatar hinted that perhaps it was.” Nevertheless, I agree with the 
obser~ations of several of the judges that giving such a long-standing and intense dispute 
its qut=tus required a less formalistic, and much fuller, treatment of the parties’ arguments 
on te—itorial sovereignty than that provided by the Court—especially since, as the dissenting 
judge- demonstrated,” the formal ground chosen to attribute the Hawars to Bahrain was 
somewhat thin.” As in the Dubai/Sharjah Border Arbitration,® the procedural fairness of the 
1939 Exitish decision ought perhaps to have been more fully analyzed*'—and its substantive 
validits examined in the light both of its confirmation vel non of an existing legal title and of 
its suctequent recognition and effective application vel non in practice by the parties. Of 
special relevance is that Qatar never recognized the decision as binding upon it. For- 
tunatc-y, this aspect of the Judgment is unlikely to have any great precedential effect—for 
example, by obviating arbitration’s formal constraints or by creating a means of binding 


™ Az x the Western Sahara advisory opinion, 1975 ICJ REP. 12 (Oct. 16), this interplay was complicated by its 
applica=on to largely nomadic tribal societies, originally bound together by personal rather than geographic ties, 
but en-e-ging during the course of the twentieth century into a world where frontiers needed to be identified and 
bound=ailes set, inter alia, for the purpose of allocating natural resources. The Court’s decision not to refer to 
Westerr. Zahara in the instant case might have reflected a desire to appear less Eurocentric. 

1 Seæfudgment, supra note 1, Joint Diss. Op. Bedjaoui, Ranjeva, & Koroma, JJ., para. 14. There was an unsat- 
isfying<zymmetry between the Judgment’s brief and formalistic treatment of this issue and its full legal analysis 
of the —aaritime delimitation. 

7 T the judge ad hoc appointed by Bahrain—Judge Fortier—was willing, for reasons of legal stability, to 
conced= that Qatar had sovereignty over Zubarah could only confirm that such was the case. See id., Sep. Op. 
Fortier, . ad hoc, paras. 38-40. 

7 See id., Diss. Op. Torres Bernárdez, J. ad hoc, paras. 13-21. 

%8 Sex., Joint Diss. Op. Bedjaoui, Ranjeva, & Koroma, JJ., paras. 1442; id., Diss. Op. Torres Bernárdez, J. ad 
hoc, pacss. 294-352. 

 Tk=other “formal” solution argued by Bahrain—applying the uti possidetis juris principle, which would have 
obviatedireliance on the parties’ consent to a third-party decision—was not, in fact, open to the Court. Even if one 
assume: that the Court is entitled to apply the principle to Middle Eastern territory (an assumption that the 
Middle =astern judge doubted was accurate, see id., Sep. Op. Al-Khasawneh, J., para. 10), it may do so only in a post- 
colonia and not in’a postprotectorate, situation. 

8 Ducai/Sharjah Border Arbitration (Dubai v. Sharjah), Oct. 19, 1981, 91 ILR 543. 

5! Th-se questions stand out. {1) Could the consent of Qatar, in 1939 a small and poor protectorate bound by 
an exc wivity agreement with Great Britain, really have been free? (2) Could its consent, such as it was, remedy 
the prozedural inadequacies surrounding the decision—especially the reversal of the onus of proof established 
under <2 “portico doctrine,” see supra note 73, and the lower standard of procedural fairness than that found in 
contem=orary international arbitration—so as to yield a result equally binding as an arbitral award? (3) Were even 
the req=arements of “truth and justice” satisfied, bearing in mind Great Britain’s own apparent view of the 
procect—es, as expressed in a document placed before the Court: “to some extent, it was imposed from above, and 
no quest.on of its validity or otherwise was raised. It was quite simply a decision which was taken for practical 
purpose in order to clear the ground for [Bahraini] oil concessions [to British companies]”? Sovereignty over 
Hawar I=ands, Confidential Foreign Office Minute of G. C. Long (June 10, 1964), reproduced in Reply Submitted 
by the Sate of Bahrain (Merits), Vol. 1, Ann. 2, at 4, Judgment, supra note 1 (emphasis added); see id., Joint Diss. 
Op. Becaoui, Ranjeva, & Koroma, JJ., para. 20; żid., Diss. Op. Torres Bernárdez, J. ad hoc, para. 303. Even if one 
accepts that Bahrain and Qatar were aware in 1939 that any administrative decision of Great Britain would 
inevitax be colored by its own interests, one is left with a feeling of disquiet that the Court gave such a decision 
the sam= effect as an arbitration to which parties had freely consented. 
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states (through the legal construction of their having consented to be bound by a non- 
arbitral third-party decision) that are unwilling to go to formal arbitration. The 1939 deci- 
sion was arguably a creature of its place and time, when international arbitration was at its 
nadir; such decisions will rarely play an important role in modern disputes. 

The “symmetry” between the Zubarah and Hawars situations might have been expected 
to lead the ICJ to conceptualize the territorial issues as part and parcel of a single contro- 
versy to be assessed in accordance with the same standards—and not as several separate 
matters. If the Court had employed the same standard with respect to all claims, taking into 
account their whole, interrelated history, the Judgment might have brought about a more 
effective quietus to the dispute. Consistency of standards would also have avoided the 
apparent tension (contradiction?) in the Court’s treatment of the 1947 letters, which were 
deemed to be binding on the question of sovereignty over Janan Island, but not binding in 
the context of the maritime delimitation!® 

In reaching the maritime delimitation through the discovery of the two “special 
circumstances” that permitted the adoption of a single modified equidistance line in the 
southern (territorial sea) sector, the IC] appears to have at best employed not entirely con- 
vincing reasoning and at worst permitted the sea to “dominate” the land (and not vice 
versa). Its rationale for choosing a delimitation line passing between Fasht al Azm and Qit’at 
ash Shajarah* is not completely persuasive.® Moreover, if the Court had not found Qit’at 
Jaradah to be an island, it would not only have been unable to give it reduced effect as an 
island constituting the “second special circumstance,” so as to draw the delimitation line just 
to the east of it,®° but also have faced an additional problem. As a mere low-tide elevation 
lying within twelve nautical miles of both the main islands of Bahrain and the Qatar 
peninsula, Qit’at Jaradah—like Fasht ad Dibal (and for the same reason)—would have been 
disregarded for delimitation purposes. Consequently, and unlike the case of Fasht ad 
Dibal—there would have been no sound basis for determining whether Qit’at Jaradah ap- 
pertained to Bahrain or to Qatar, since it lies about midway between them.®” 

Unfortunately, the ICJ could find Qit’at Jaradah to be an “island” only with some diffi- 
culty. It did so largely on the basis of the concession by Qatar’s technical experts that it was 
not scientifically proven that the feature was a low-tide elevation.® The Court then accepted 


2 This approach would not necessarily have resulted in one party taking all. For example, in looking for original 
titles and their historical consolidation, the Court might have supported one of three alternatives: (1) the Qatari 
thesis that the Al-Thani rulers of the eastern part of the Qatar peninsula gradually obtained and consolidated title 
to the whole of the peninsula and its appurtenances (the proximate Hawar Islands and Janan Island); (2) the 
Bahraini thesis that, after emigrating from Zubarah in the eighteenth century, the Al-Khalifah obtained and 
consolidated title to all the (non-Saudi) islands to the west of the Qatar peninsula, including the Hawars and 
Janan, while they also retained a foothold in the northwest of the peninsula, through their “adherents,” the Naim; 
or, most likely, (3) some tertium quid, including, perhaps, a nuanced solution involving division of the Hawars, 
or individual islands thereof, where circumstances required it. 

. 8 Compare Judgment, supra note 1, para. 164, with id., para. 239. 

% See supra note 52 and accompanying text. 


8 An equidistance line’s “brushing” a low-tide elevation was a novel—and strange—“special circumstance.” It 
might be questioned, moreover, whether the “first special circumstance” justified the Court’s choosing between 
two alternative equidistance lines, as opposed to modifying a single provisional equidistance line. 

3 Cf Judgment, supra note 1, Decl. Vereshchetin, J., para. 13. 

37 It might have lain on the Bahraini side of the eastern of the two alternative provisional equidistance lines 
(projected northwards in view of Qit’at Jaradah’s noninsular status), on the Qatari side of the western one, and 
quite possibly across any single line determined by the Court in view of the “first special circumstance” and 
projected northwards. The Court appears to have viewed the influence of the “first special circumstance” as 
limited, enabling it to resolve the conundrum of the alternative equidistance lines in the vicinity of Fasht al Azm, 
but not that of the appropriate impact of either Qit’at Jaradah or Fasht ad Dibal. 

88 See Judgment, supra note 1, paras. 191-97. This result should serve as a salutary warning to counsel to take 
great care in their use of expert evidence before the Court. The uncertain physical nature of Qit’at Jaradah was 
apparently compounded by efforts of both parties to alter its nature artificially. See id., para. 192; id., Decl. 
Vereshchetin, J., para. 13; Joint Diss. Op. Bedjaoui, Ranjeva, & Koroma, JJ., para. 195. 
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very limited—and what it considered “controversial”—conductas nonetheless representing, 
in viev of the tiny size of the island, sufficient effectivités to ground title in Bahrain.® While 
the immediate consequence of these findings was that Qit’at Jaradah’s low-water line should 
be taken into consideration for the purpose of drawing a provisional equidistance line,” the 
imporeant consequence was that Qit’at Jaradah’s “insignificanc[e]” could be treated by the 
Court as the “second special circumstance” permitting it to adjust that line westward. The 
line could consequently be adjusted to pass between Qit’at Jaradah and Fasht ad Dibal, and 
then northwards along a path considered by the Court to be equitable and permitting a 
seamlsss juncture with the (northern sector) continental shelf/EEZ line.” 

Significantly, as expressed by the IC], the “equidistance/special circumstances” rule that 
it app ied to the delimitation of the territorial sea was more similar to the standard applied 
in pas continental shelf/EEZ cases than to that in past territorial sea delimitations,” where 
use of the median/equidistance line has traditionally been regarded, in delimitations be- 
tween opposite coasts, as the controlling principle, with departures therefrom justified only 
in exceptional circumstances. One can assume that the Court deliberately expressed itself 
so. While it used a different expression, “equitable principles/relevant circumstances,” to 
describe the rule relevant to the (northern sector) continental shelf/EEZ delimitation, the 
Court described the two sets of rules as “closely interrelated”™ and in fact treated them as 
roughly equivalent. In both sectors, it proceeded on the basis of a provisional equidistance 
line and adjusted this line exclusively on the basis of geographical factors (restricted to 
attenuating the effect of small maritime features). The sole difference was that it was only 
to thenorthern sector that the Court applied its equitable countercheck of the proportion- 
ate lengths of the relevant coasts.™ 

Brir ging the legal treatment of the two situations even closer together in the instant case was 
the IQ's application of its analysis of “relevant circumstances” in Greenland and Jan Mayen,” a 
“coincident jurisdictional zones” case, directly to that of “special circumstances” in the 
southern, territorial sea sector. In the earlier case, it will be recalled, the Court, faced with a 


8 Jucgment, supra note 1, para. 197. The Court considered the drilling of artesian wells to be “controversial as 
acts pesformed 4 titre de souverain,” but the construction of navigational aids to be potentially “legally relevant in 
the casc of very small islands.” Id. The latter assertion appears to contradict Minquiers and Ecrehos (Fr./UK), 1953 
ICJ RE>. 47, 71 (Nov. 17). In the context of its discussion of Qit’at Jaradah, the Court made special note, 
Judgment, supra note 1, para. 198, of the test in Legal Status of Eastern Greenland, 1933 PCI] (ser. A/B), No. 53, at 
46: “in many cases the tribunal has been satisfied with very little in the way of the actual exercise of sovereign 
rights, provided that the other State could not make out a superior claim.” 

9 Jucgment, supra note 1, para. 195. 

°l An unwanted consequence of the findings was their potential impact upon Bahrain’s claim in the alternative 
to be ace facto archipelagic state. The Court’s formalism in rejecting this claim might have been largely motivated 
by Qit’et Jaradah’s status as a potential location for an archipelagic basepoint. Its use as such might legitimize an 
archipdiagic claim otherwise unlikely to satisfy the strict proportionality criteria of LOS Convention Article 47(1). 
If the Gourt had not found a formal exit from the problem, it would have had little choice but to deal with a 
numbe- of difficult legal questions, including: the customary law status vel non of Part IV of the LOS Convention; 
whethe- Bahrain’s failure to make a formal archipelagic claim was excused by its alleged desire to avoid aggravating 
the dispute; and the claim’s legal impact, if any, upon the maritime delimitation line and navigaticnal interests. 
It migh- be argued, however, that Bahrain’s third formal submission, see Judgment, supra note 1, para. 33, was 
actually broad enough to include its claim to be a de facto archipelagic state. In that submission, Bahrain asked 
the Court to “adjudge and declare that. . . [i]n view of Bahrain’s sovereignty over all the insular and other fea- 
tures, ir cluding Fasht ad Dibal and Qit’at Jaradah, comprising the Bahraini archipelago, the maritime boundary 
betwee Bahrain and Qatar isas described” in Bahrain’s memorial (part II), countermemorial (part II), and reply. 

® The Court stated that “(t]he most logical and widely practised approach is first to draw provisionally an 
equidis-ance line and then to consider whether that line must be adjusted in the light of the existence of special 
circumetances.” Judgment, supra note 1, para. 176. 

3 Td. para. 231. 


% The Court’s failure to apply an “areal proportionality” countercheck is understandable since the inability to 
locate the exact tripoints with Iran and Saudi Arabia, coupled with Bahrain’s mutually exclusive alternative claims 
to Zubacah and to the de facto status of an archipelagic state, made it too difficult to identify precisely which waters 
were in dispute. In order to preserve consistency of jurisprudence, the Court ought perhaps to have explicitly 
acknow edged this difficulty. ' 


35 Macitime Delimitation in the Area Between Greenland and Jan Mayen (Den.v. Nor.), 1993 ICJ REP. 38 (June 14). 
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possible dichotomy between the equidistance/special circumstances rule of Article 6 of the 
1958 Convention on the Continental Shelf (Continental Shelf Convention)” and the 
equitable principles rules of customary international law, cited with approval” the obser- 
vations of the Anglo/French Arbitral Tribunal equating the two.” In the instant case, the 
Court goes a step further. While the language of LOS Convention Article 15 remains less 
conducive than Continental Shelf Convention Article 6” to the implication apparently 
arising from the Court’s reasoning—that there is no normative presumption in favor of 
equidistance—the Court might well have intended to support such a “nonpresumptive” 
interpretation of both customary rules,” notwithstanding its recent adherence in practice 
to equidistance as a starting point to delimitations of both types. 

Was this decision by the IC] the start of a conscious effort to assimilate the two sets of rules 
into a common body?™ Such an assimilation, though not discussed in such terms in the 
Judgment, would obviate the potential complications and doctrinal difficulties involved in 
effecting seamless conjunctures of the two sorts of delimitation line. 

Finally, as a footnote to the maritime delimitation, the ICJ “recall[ed] that vessels of the 
State of Qatar enjoy in the territorial sea of Bahrain separating the Hawar Islands from the 
other Bahraini islands the right of innocent passage accorded by customary international 
law.”'” A declaration better attuned to a contrarioarguments and to the recognition of third- 
party rights might have been expressed in terms of the right of innocent passage of vessels 
of all states through all of the Bahraini territorial sea. 

In common law courts, it is said that “hard cases make bad law.” In an international court 
that is bound by no formal doctrine of precedent, however, a solution to a “hard case” that 
is not entirely consistent with previous international jurisprudence, or is decided in part 
almost ex aequo et bono (setting aside established law), is nevertheless to be welcomed if it 
achieves a quietus between the disputing parties and does the least possible damage to gen- 
eral international law. For the IC] to achieve such a result is, perhaps, to take the advice of 
Sir Robert Jennings: 


Now that the Court has a relatively considerable list of waiting cases there might be 
something to be said for giving somewhat less emphasis to the law-developing function 
of the Court and rather more to its task of the effective and correct disposal of the 
particular case before it. International law is one may hope now getting beyond the 


6 Supra note 11. 

$7 1993 ICJ REP. at 58, 62-63. 

% Delimitation of the Continental Shelf (UK v. Fr.), 18 R.LA.A. 3 (June 30, 1977). 

” LOS Convention Article 15 sets forth an unequivocal rule about the median line and then states that it does 
notapply when itis necessary to diverge from it “by reason of historic title or other special circumstances,” whereas 
Continental Shelf Convention Article 6 incorporates special circumstances into the statement of the rule itself: 
“In the absence of agreement, and unless another boundary line is justified by special circumstances, the boundary 
is the median line... .” 

10 See supra the first phrase of the quotation in note 92. 

101 Why else would the Court have constructed an artificial dual meaning for “single maritime boundary” and 
have employed that phrase in a dual sense—to describe both the whole boundary being delimited and the 
coincident jurisdictional zones part of it (the latter being the standard sense)? SeeJudgment, supra note 1, paras. 
173-74. Why else would the Court have ignored Qatar’s argument, based on intertemporal considerations, that 
since the long-standing maritime dispute was solely about seabed resources—and resources that had Jain, until 
the parties’ 1992-93 extensions of territorial waters, under the high seas—the Court should simply apply to the 
whole boundary the rules relevant to a continental shelf/EEZ boundary delimitation? 

1 Td., para. 252(2)(b). This declaration was made in view of one consequence of the delimitation line adopted 
by the Court—that “Qatar’s maritime zones situated to the south of the Hawar Islands and those situated to the 
north of those islands are connected only by the channel separating the Hawar Islands from the peninsula. This 
channel is narrow and shallow, and little suited to navigation.” Id., para. 223. The Court thus wished to make it 
clear that Qatari ships could pass between those zones via the Bahraini territorial sea west of the Hawar Islands. 
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sage when one hoped for more cases before the Court simply to get the law authorita- 
t~vely stated and developed.’” 


Whether the IC} has effectively and correctly disposed of the instant case, only time will tell. 


GLEN PLANT 
Barrister of the Inner Temple 


Viena Convention on Consular Relations—duty to inform foreign nationals of right to consular assis- 
tarce—duty to provide review of criminal proceedings where rights under the Vienna Convention are 
derted—tlegal effect of IC] provisional measures orders 


LAGEsND (Germany v. United States). Judgment. At <http://www.icj-cij.org>. 
Inter~ational Court of Justice, June 27, 2001. 


The Vienna Convention on Consular Relations (Consular Relations Convention) provides 
that fcreign nationals must be notified of their right to communicate with consular officials 
when zhey are detained by law enforcement officials in member states.’ In the case of two 
Gerrran nationals, Karl and Walter LaGrand, the State of Arizona never informed them of 
their ight to communicate with German consular officials, either when they were arrested 
and c.arged with capital murder or when they were later sentenced to death. Following the 
execu ion of Kar] LaGrand on February 24, 1999, Germany filed actions in the International 
Cour: of Justice (ICJ) and the U.S. Supreme Court seeking to prevent the impending 
execucion of Walter LaGrand. On March 3, 1999, the ICJ issued a provisional measures 
order indicating that the United States should take all measures at its disposal to ensure 
that, zending a final decision in the proceedings, Walter LaGrand was not executed.” On 
that sme day, the U.S. Supreme Court refused to exercise its original jurisdiction in an 
action brought by the German government against the United States and the governor of 
Arizoz.a alleging violations of the Consular Relations Convention.’ Walter LaGrand was 
exec ed later that evening. Two years later, on June 27, 2001, the IC] issued its judgment 
on th= merits in Germany’s action against the United States.* The ICJ held, inter alia, that 


13 Robert Y. Jennings, The International Court of Justice After Fifty Years, 89 AJIL 493, 498 (1995). 

1 Vieana Convention on Consular Relations, Apr. 24, 1963, 21 UST 77, 596 UNTS 261 [hereinafter Consular 
Relaticus Convention]. Article 36(1) of the Consular Relations Convention provides “[w]ith a view to facilitating 
the exercise of consular functions relating to nationals of the sending State:” 


(| consular officers shall be free to communicate with nationals of the sending State and to have access 
to them. Nationals of the sending State shall have the same freedom with respect to communication 
with and access to consular officers of the sending State; 


(b; if he so requests, the competent authorities of the receiving State shall, without delay, inform the 
consular post of the sending State if, within its consular district, a national of that State is arrested or 
committed to prison or to custody pending trial or is detained in any other manner. Any communica- 
tion addressed to the consular post by the person arrested, in prison, custody or detention shall also be 
forwarded by the said authorities without delay. The said authorities shall inform the person concerned 
without delay of his rights under this sub-paragraph; 


{el consular officers shall have the right to visit a national of the sending State who is in prison, custody or 
detention, to converse and correspond with him and to arrange for his legal representation. They shall 
also Have the right to visit any national of the sending State who is in prison, custody or detention in 
their district in pursuance ofa judgment. Nevertheless, consular officers shall refrain from taking action 
on behalf of a national who is in prison, custody or detention if he expressly opposes such action. 


? LaGrand (Ger. v. U.S.), Provisional Measures (Int’l Ct. Justice Mar. 3, 1999) [hereinafter LaGrand provisional 
measures order]. The decisions, pleadings, press releases, and basic documents of the International Court of 
Justice CICJ) are available online at <http://www.icj-cij.org>. 

3 Fecaral Republic of Germany v. United States, 526 U.S. 111 (1999). See William J. Aceves, Case Report: Case 
Conce-ming the Vienna Convention on Consular Relations [LaGrand case], 93 AJIL 924 (1999). 

*LaGrand (Ger. v. U.S.) (Int'l Ct. Justice June 27, 2001) [hereinafter LaGrand judgment]. Six judges attached 
separaze declarations or opinions to the decision. Judge Oda dissented on jurisdictional and other grounds. Judges 
Parra-franguren and Buergenthal dissented in part. 
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the United States had breached its obligations to Germany and to the LaGrand brothers 
under Article 36 of the Consular Relations Convention. The Court also found that the 
earlier provisional measures order established a binding obligation, which the United States 
had also breached. Finally, the IC] indicated that in future cases the United States must, by 
means of its own choosing, allow the review and reconsideration of convictions entailing 
severe sentences for German nationals deprived of their rights under the Consular Relations 
Convention. 

The LaGrand case began in 1984, when Arizona convicted Karl and Walter LaGrand of 
murder and sentenced them to death. Throughout their state court proceedings, the 
LaGrand brothers were never informed of their right to communicate with German con- 
sular officials. Indeed, German consular officials were not notified of the detention until 
1992. Once the German government discovered the detention and the pending execution, 
it issued several diplomatic requests urging clemency. Despite these requests, Karl LaGrand 
was executed on February 24, 1999. The execution of Walter LaGrand was then scheduled 
for March 3, 1999. On the evening of March 2, 1999, Germany instituted proceedings 
against the United States before the ICJ.° As a basis for the Court’s jurisdiction, Germany 
invoked the Optional Protocol Concerning the Compulsory Settlement of Disputes (Op- 
tional Protocol), which accompanies the Consular Relations Convention and which both 
states had accepted.® Germany alleged, inter alia, that the United States failed to properly 
notify the LaGrand brothers of their right to consular access as required by Article 36(1) (b) 
of the Consular Relations Convention, and had effectively prevented Germany from exer- 
cising its right to carry out consular functions. Germany also submitted a separate request 
for the indication of provisional measures. Specifically, Germany emphasized the irreparable 
harm that would occur to its case if Walter LaGrand were executed prior to the IC]’s ruling 
on the merits. It therefore requested the Court to indicate that the “United States should 
take all measures at its disposal to ensure that Walter LaGrand is not executed pending the 
final decision in these proceedings, and should inform the Court of all the measures which 
it has taken in implementation of that Order.” 

On the evening of March 3, 1999, the ICJ announced its decision on Germany’s request 
for provisional measures. The Court determined as a preliminary matter that there was 
prima facie a dispute with respect to the application of the Consular Relations Convention. 
It then found that the circumstances surrounding the case constituted a matter of the great- 
est urgency, requiring the indication of the following provisional measures: 


1. The United States of America should take all measures at its disposal to ensure that 
Walter LaGrand is not executed pending the final decision in these proceedings, 
and should inform the Court of all the measures which it has taken in implementa- 
tion of this Order; 


2 . The Government of the United States of America should transmit this Order to the 
Governor of the State of Arizona.® 


On that same day—immediately upon learning of the ICJ’s decision, Germany petitioned 
the U.S. Supreme Court for leave to file both a bill of complaint and a motion for pre- 
liminary injunction against the United States and the governor of Arizona. Germany argued, 
inter alia, that the Supreme Court should enforce the IC] order and grant a stay of exe- 
cution. In a brief per curiam ruling issued later that day, the Supreme Court refused to exer- 


ê Application Instituting Proceedings Submitted by the Federal Republic of Germany (Mar. 2, 1999), LaGrand 
judgment, supra note 4. 


° Optional Protocol to the Vienna Convention on Consular Relations Concerning the Compulsory Settlement 
of Disputes, Apr. 24, 1963, 21 UST 325, 596.UNTS 487. 


7 Request for the Indication of Provisional Measures of Protection Submitted by the Government of the Federal 
Republic of Germany, LaGrand judgment, supra note 4. 


è LaGrand provisional measures order, supra note 2, para. 29. 
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cise its original jurisdiction in the case.’ After this decision was announced, Walter LaGrand 
was executed in Arizona's gas chamber. 

Two days later, on March 5, 1999, the IC] established the time limits for filing the memo- 
rials on the coritinuing proceedings in LaGrand. Pursuant to that schedule, Germany sub- 
mitted its memorial on September 16, 1999, and the United States submitted its counter- 
memorial on March 27, 2000. Public hearings were held November 13-17, 2000, at The 
Hague.” At the conclusion of the oral proceedings, the German government made four sub- 
missions to the Court: 


(1) that the United States, by not informing Karl and Walter LaGrand without delay 
following their arrest of their rights under Article 36, subparagraph 1(b), of the 
Vienna Convention on Consular Relations, and by depriving Germany of the 
possibility of rendering consular assistance, which ultimately resulted in the 
execution of Karl and Walter LaGrand, violated its international legal obligations 
to Germany, in its own right and in its right of diplomatic protection of its 
nationals, under Articles 5 and 36, paragraph 1, of the said Conventien; 


(2) that the United States, by applying rules of its domestic law, in particular the 
doctrine of procedural default, which barred Karl and Walter LaGrand from raising 
their claims under the Vienna Convention on Consular Relations, and by ultimately 
executing them, violated its international legal obligation to Germany under Article 
36, paragraph 2, of the Vienna Convention to give full effect to the purposes for 
which the rights accorded under Article 36 of the said Convention are intended; 


(3) that the United States, by failing to take all measures at its disposal to ensure that 
Walter LaGrand was not executed pending the final Gecision of the International 
Court of Justice on the matter, violated its international legal obligations to comply 
with the Order on Provisional Measures issued by the Court on 3 March 1999, and 
to refrain from any action which might interfere with the subject-matter of a 
dispute while judicial proceedings are pending; 


and, pursuant to the foregoing international legal obligations, 


(4) that the United States shall provide Germany an assurance that it will not repeat its 
unlawful acts and that, in any future cases of detention of or criminal proceedings 
against German nationals, the United States will ensure in law and practice the 
effective exercise of the rights under Article 36 of the Vienna Convention on 
Consular Relations. In particular in cases involving the death penalty, this requires 
the United States to provide effective review of and remedies for criminal 
convictions impaired by a violation of the rights under Article 36." 


These four submissions formed the basis of the Court’s subsequent analysis of the case. 

On June 27, 2001, the ICJ issued its decision on the merits. As a preliminary matter, the 
Cour: rejected challenges to its jurisdiction, affirming the application of the Optional Pro- 
tocol. The Court also rejected several challenges to the admissibility of Germany’s four sub- 
missions. 

Having established jurisdiction and admissibility, the ICJ examined the merits of 
Germany’s four submissions. In analyzing the first submission, the Court considered wheth- 
er the United States had violated Article 36(1) of the Consular Relations Convention. The 
Cour: noted that Article 36(1) “establishes an interrelated regime designed to facilitate the 


° Federal Republic of Germany v. United States, 526 U.S. 111 (1999). 

10 A: the request of the State Department, both the Justice Department and the Arizona attorney general 
participated in the oral proceedings. In addition, several international law scholars—including Michael Matheson, 
Theodor Meron, Shabtai Rosenne, and Stefan Trechsel—represented the United States. 

Verbatim Record, LaGrand (Ger. v. U.S.), IC] Doc. CR 2000/30, sec. VIH (Nov. 16, 2000). Under Article 60(2) 
of the Rules of Court, a party must read its final submissions at the conclusion of its last statement made at the 


hearing. 
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implementation of the system of consular protection”;” if a sending state is unaware that 
its nationals are detained, it will be unable to exercise its rights under Article 36(1) (a) and 
(c). It also observed that the United States did not deny that it violated Article 36(1) (b) of 
the Consular Relations Convention. The Court found that, as a consequence of the Article 
36(1) (b) violation, Germany was also prevented from exercising its rights under Article 
36(1) (a) and (c), and that the United States had therefore also violated those provisions.” 


It is immaterial . . . whether the LaGrands would have sought consular assistance from 
Germany, whether Germany would have rendered such assistance, or whether a dif- 
ferent verdict would have been rendered. It is sufficient that the Convention conferred 
these rights, and that Germany and the LaGrands were in effect prevented by the 
breach of the United States from exercising them, had they so chosen." 


The ICJ considered whether a breach of Article 36(1) might constitute a violation of the 
individual rights of the LaGrand brothers. Reviewing the language of Article 36(1) (b) and 
(c), the Court found that “[t] he clarity of these provisions, viewed in their context, admits 
of no doubt,” and that “the Court must apply these as they stand.” Based on the text of 
these provisions, the Court determined that Article 36(1) creates individual rights that the 
United States had violated. The Court declined to rule, however, on whether the individual 
right to be informed under Article 36(1) had assumed the character of a human right. 
“[H]aving found that the United States violated the rights accorded by Article 36, paragraph 
1, to the LaGrand brothers, it does not appear necessary . . . to consider the additional 
argument developed by Germany in this regard.”!° 

With respect to Germany’s second submission, the IC] considered whether the United 
States had violated Article 36(2) through the application of the procedural default rule.”” 
As a preliminary matter, the Court distinguished between the rule and its specific appli- 
cation in the LaGrand case. “In itself, the rule does not violate Article 36 of the [Consular 
Relations] Convention. The problem arises when the procedural default rule does notallow 
the detained individual to challenge a conviction and sentence .. . .”'* In the present case, 
the procedural default rule prevented the LaGrand brothers from challenging their con- 
victions and sentences on the basis of the Consular Relations Convention violation. “As a 
result, although United States courts could and did examine the professional competence 
of counsel assigned to the indigent LaGrands by reference to United States constitutional 
standards, the procedural default rule prevented them from attaching any legal signifi- 
cance” to the consequences of the Consular Relations Convention violation.” By the express 
terms of Article 36(2), the application of the procedural default rule prevented “full effect 
to be given to the purposes for which the rights accorded under this article are intended.” 

In its analysis of Germany’s third submission, the IC] considered both the nature of pro- 
visional measures orders as set forth in Article 41 of the IC] Statute and the implications of 
the Court’s provisional measures order of March 3, 1999. The Court acknowledged that 
neither it nor its predecessor, the Permanent Court of International Justice, had previously 


® LaGrand judgment, supra note 4, para. 74. 

8 “Although the violation of paragraph 1 (b) of Article 36 will not necessarily always result in the breach of the 
other provisions of this Article, the Court finds that the circumstances of this case compel the opposite conclusion 
++.” Id., para. 73. 


4 Id., para. 74. 

15 Id., para. 77. 

1€ Id., para. 78. 

1 The procedural default rule precludes a defendant from raising a claim on appeal that was not raised in 
earlier proceedings. 

8 LaGrand judgment, supra note 4, para. 90. 

9 Id., para. 91. 

*° Consular Relations Convention, supra note 1, Art. 86(2). 
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beer zalled upon to determine the legal effect of provisional measures orders issued under 
Artide 41— the interpretation of which has generated extensive controversy in the legal lit- 
eratu.” Reviewing the text of Article 41, the Court noted a disparity between the French 
and English versions. While the French version indicated the imperative nature of provi- 
siona. measures, the English version implied that decisions under Article 41 lack mandatory 
effect” To reconcile the divergent texts, the Court “consider[ed] the object and purpose 
of the [ICJ] Statute together with the context of Article 41.”” The Statute was designed to 
allow the Court to fulfill its function of judicial settlement of international disputes through 
the eéoption of binding decisions. In turn, Article 41 allows the Court to exercise its func- 
tion — judicial settlement by allowing it to preserve the rights of the parties during the pen- 
dency of the litigation. 


1r follows from the object and purpose of the Statute, as well as from the terms of Article 
41 when read in their context, that the power to indicate provisional measures entails 
that such measures should be binding, inasmuch as the power in question is based on 
the necessity, when the circumstances call for it, to safeguard, and to avoid prejudice 
va, the rights of the parties as determined by the final judgment of the Court.” 


The Court found that its conclusion was supported by the long-recognized principle that 
partie: before the Court must abstain from any measure that would aggravate 2 dispute or 
prejucice the execution of a decision.” The Court also found that the preparatory work of 
Artick 4] supported its conclusion, although it indicated such review was unnecessary In 
light -f the analysis it had presented. 

Tre IC] then examined its provisional measures order of March 3, 1999. Inasmuch as the 
order was adopted pursuant to Article 41, it “was consequently binding in character and 
created a legal obligation for the United States.” The Court noted that the order indicated 
two provisional measures. First, it required the United States to take all measures at its dis- 
posal so ensure that Walter LaGrand was not executed pending the final decision in the pro- 
ceediz gs. Second, it required the United States to transmit the order to the governor of the 
State of Arizona. In reviewing U.S. compliance with the order, the Court found that the 
United States limited its actions to transmitting the order’s text to the governor. While this 
action met the requirements of the second requested measure, it fell short of complying with 
the fist such measure. The Court recognized that the first measure did not create an obli- 


3! T= Court interpreted Article 41 in accordance with customary international law, as reflected in the Vienna 
Convetion on the Law of Treaties, May 23, 1969, 1155 UNTS 331, reprinted in 8 ILM 679 (1969). Under Article 
31 of at Convention, a treaty must be interpreted in accordance with the ordinary meaning given to its terms 
in thei- context and in the light of the treaty’s object and purpose. 


2 Th English text of Article 41 provides: 


`. The Court shall have the power to indicate, if it considers that circumstances so require, any provisional 
measures which ought to be taken to preserve the respective rights of either party. 


= Pending the final decision, notice of the measures suggested shall forthwith be given to the parties and 
to the Security Council. 


The French text of Article 41 provides: 


` La Cour a le pouvoir d'indiquer, si elle estime que les circonstances Uexigent, quelles mesures conservatoires du droit 
de chacun doivent étre prises à titre provisoire. 


= En attendant l'arrêt définitif, Vindication de ces mesures est immédiatement notifiée aux parties et au Conseil de 
sécurité. 

* L=Srand judgment, supra note 4, para. 101. Under Article 33(4) of the Vienna Convention on the Law of 
Treate:, “when a comparison of the authentic texts discloses a difference of meaning which the application of 
Articl=s31 and 32 does not remove, the meaning which best reconciles the texts, having regard to the object and 
purpcse of the treaty, shall be adopted.” 

*4 LeGrand judgment, supra note 4, para. 102. 

BJr para. 103 (quoting Electric Co. of Sofia and Bulgaria, Order, 1939 PCI] (Ser. A/B) No. 79, at 199 (Dec. 5)). 

2 77 para. 110. 
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gation to achieve a result and that there was little time for the United States to act in 
response. 


The Court observes, nevertheless, that the mere transmission of its Order to the 
Governor of Arizona without any comment, particularly without even so much asa plea 
for a temporary stay and an explanation that there is no general agreement on the 
position of the United States that orders of the International Court of Justice on pro- 
visional measures are non-binding, was certainly less than could have been done even 
in the short time available.” 


The IC] found it significant that the solicitor general had informed the U.S. Supreme 
Court, without qualification, that provisional measures are not binding, and had maintained 
that such measures provide no basis for judicial relief in the United States. The ICJ also 
found it noteworthy that the Supreme Court had rejected Germany’s application despite 
the urgings of several justices to grant a preliminary stay. Even the governor of Arizona 
refused to give effect to the order despite the recommendation by the Arizona Clemency 
Board for a stay of execution. “The review of the above steps taken by the authorities of the 
United States with regard to the Order . . . indicates that the various competent United 
States authorities failed to take all the steps they could have taken to give effect to the 
Court’s Order.” 

With respect to Germany’s fourth submission, the ICJ considered Germany’s request for 
it to adjudge and declare that the United States provide assurances—particularly in death 
penalty cases—-that it will not repeat its unlawful acts and that it will ensure the effective 
exercise of the rights set forth in the Consular Relations Convention. Although the United 
States had acknowledged its breach of the Consular Relations Convention and apologized 
to Germany, the Court determined that the apology was insufficient in this case and would 
not be sufficient in other cases where foreign nationals were not advised of their rights 
under the Consular Relations Convention and were then subjected to prolonged detention 
or sentenced to severe penalties. The Court did consider, however, “that the commitment 
expressed by the United States to ensure implementation of the specific measures adopted 
in performance of its obligations under Article 36, paragraph 1(b), must be regarded as 
meeting Germany’s request for a general assurance of non-repetition.”* In this respect, the 
Court acknowledged the evidence presented by the United States that it was carrying out 
a comprehensive program to inform state and federal agencies of their obligations under 
Article 36 of the Consular Relations Convention. “If a State, in proceedings before this 
Court, repeatedly refers to substantial activities which it is carrying out in order to achieve 
compliance with certain obligations under a treaty, then this expresses a commitment to 
follow through with the efforts in this regards.”*! Although the United States could not 
guarantee that there would be no future violations of the Consular Relations Convention, 
the Court recognized that no country could give such a guarantee and that Germany had 
not requested such a guarantee. 

If the United States failed to provide consular notification to German nationals, however, 
who were then subjected to prolonged detention or were convicted and sentenced to severe 
penalties, “it would be incumbent upon the United States to allow the review and recon- 
sideration of the conviction and sentence by taking account of the violation of the rights set 


7 Jd., para. 112. 


8 The Court noted, id., that the advice of the solicitor general in the earlier Breard case, Breard v. Greene, 523 
U.S. 371 (1998), was more nuanced on this issue and had indicated, in fact, that the matter was unresolved. See 
Agora: Breard, 92 AJIL 666 (1998). 


* LaGrand judgment, supra note 4, para. 115. 
30 7d., para. 124. 
31 Td, 
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forth in the Convention.”” Because this obligation could be fulfilled in various ways, the 
choice of means was left to the United States. 


kok k k 


The LaGrand case raises numerous issues of substance and procedure. On matters of 
substance, the ICJ’s analysis of the Consular Relations Convention differentiated between 
the existence of a violation and the implications of a violation. In determining whether a 
violation of Article 36(1) had occurred, the Court focused exclusively on the actions of the 
United States. Other considerations were immaterial. Thus, the Court found it irrelevant 
whether the LaGrand brothers would have sought consular assistance, whether Germany 
would have provided consular assistance, or whether a different verdict would have been 
rendered. The Court’s analysis suggests that a finding of prejudice—that the foreign 
national was harmed by the failure of the United States to comply with Article 36—is 
unnecessary to establish the existence of a Consular Relations Convention violation. This 
ruling must be distinguished, however, from the Court’s subsequent analysis of the 
implications of a Consular Relations Convention violation. Not all violations of the Consular 
Relatons Convention must be remedied in the same manner. “While an apology may be an 
appropriate remedy in some cases, it may in others be insufficient.”* 

The ICJ also addressed the nature of the individual rights set forth in the Consular 
Relatons Convention. In its memorial and during oral proceedings, Germany argued that 
Articke 36 had assumed the character of a human right applicable to foreigners through the 
dynamic development of international human rights law." According to Germany, this 
development increased the significance of Article 36(1) and its impact on states. In contrast, 
the United States argued that consular assistance had not risen to the level ofa human right 
either? in theory or in practice. The Court declined to rule on whether the right to be 
informed without delay under Article 36(1) had assumed the character of a human right. 
Nevertheless, the Court found that the Consular Relations Convention establishes rights 
both for states and for individuals. This determination, based on the language of Article 
36(1) and viewed in context, “admits of no doubt.” 

The ICJ’s decision not to address the status of the Consular Relations Convention in 
international human rights lawshould not be taken to minimize the importance of consular 
assistance and the role of Article 36(1). The Court’s decision in this respect is, perhaps, 
more indicative of its unwillingness to address an issue that was not essential for resolving 
the underlying dispute. This position stands in contrast, however, to that of the Inter- 
American Court of Human Rights, which ruled in a 1999 advisory opinion that the right of 
consular assistance is an integral component of due process protection and forms part of 
the body of human rights law.” 

On the question of remedies, the ICJ held that in future violations of the Consular 
Relations Convention—where the individuals concerned have been subject to prolonged 
detention or convicted and sentenced to severe penalties—‘“it would be incumbent upon 


32 T4., para. 125. While the Court’s opinion did not address the position of nationals of other countries or that 
of individuals sentenced to penalties that are not ofa severe nature, President Guillaume indicated in his separate 
declaration that “there can be no question of applying an a contrario interpretation to this paragraph.” Id., Decl. 
Guillaume, P. Judge Koroma echoed these concerns, indicating that “everyone, irrespective of nationality,.is 
entitled to the benefit of fundamental judicial guarantees.” Id., Sep. Op. Koroma, J., para. 8. 

3 LaGrand judgment, supra note 4, para. 63. 

4 Verbatim Record, LaGrand (Ger. v. U.S.), IC] Doc. CR 2000/26, Simma statement, para. 7 (Nov. 13, 2000). 

% The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of 
Law, Advisory Opinion No. OC-16/99, paras. 122, 124, 136 (Inter-Am. Ct. Hum. Rts. 1999) [hereinafter ACHR 
adviso-y opinion]; see William J. Aceves, Case Report: The Right to Informazion on Consular Assistance in the 
Framework of the Guarantees of the Due Process of Law, 94 AJIL 555 (2000): 
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the United States to allow the review and reconsideration of the conviction and sentence 
by taking account of the violation of the rights set forth in the convention.”** This ruling on 
remedies is, perhaps, the most significant portion of the Court’s judgment with respect to 
substantive matters. It is, first of all, a remedy of process and not outcome. The United 
States is not required to remedy a Consular Relations Convention violation through the 
adoption of any particular response. Rather, the Court’s ruling establishes a twofold obli- 
gation. The United States must allow review and reconsideration of the conviction and sen- 
tence, which must take into account the Consular Relations Convention violation. Em- 
phasizing the process-based nature of its ruling, the Court indicates that because these obli- 
gations can be fulfilled in various ways, the choice of means is left to the United States. 

The IC]’s approach to remedies is similar to the jurisprudence on margin of appreciation 
developed by the European Court of Human Rights.” Under the margin of appreciation, 
countries are granted some deference in how they implement their treaty obligations. The 
United States could therefore implement this portion of the Court’s ruling through various 
mechanisms, including state court proceedings, federal habeas corpus review, or the clém- 
ency process. Despite such leeway, the United States may face some difficulties in imple- 
menting the Court’s ruling. Statutory restrictions on habeas petitions, combined with such 
doctrines as the procedural default rule and the harmless error standard, may prevent the 

“judiciary from granting relief in Consular Relations Convention cases. Moreover, it is evi- 

dent that clemency review alone, which occurred in the LaGrand case, will be an insufficient 
remedy in the absence of a genuine prospect of reliefin well-deserving cases. The ICJ’s posi- 
tion here also stands in contrast to that of the Inter-American Court of Human Rights, 
whose 1999 advisory opinion was more outcome-oriented. According to the Inter-American 
Court, the failure to comply with Article 36 of the Consular Relations Convention “is 
prejudicial to guarantees of due process of law; [and] in such circumstances, imposition of- 
the death penalty is a violation of the right not to be ‘arbitrarily’ deprived of one’s life.” 

On matters of procedure, the ICJ’s judgment is of special significance. The Court ruled 
conclusively on the binding nature of its provisional measures orders.” While some ambi- 
guity exists in the ICJ Statute on this point, the underlying logic of the ruling is straightfor- 
ward: binding provisional measures may be necessary to safeguard the rights of the parties 
and to ensure’ the legitimacy of the Court’s final judgment. The Court’s ruling, steeped ' 
in teleological methodology, will nevertheless be controversial. The ruling has significantly 
increased the implications of a state’s request for provisional measures. If granted, a provi- 
sional measures order establishes a new set of obligations that are independent of the issues 
in the underlying dispute—which raises intriguing possibilities. For example, the Court 
could conceivably grant a provisional measures order in a case where it subsequently deter- 
mines that it lacks jurisdiction. If violated, a provisional measures order could impose liabil- 
ity on a state even if the Court lacked jurisdiction in the underlying dispute. 


3 LaGrand judgment, supra note 4, para. 125. 

37 See generally Oren Gross & Fionnuala Ni Aoláin, From Discretion to Scrutiny: Revisiting the Application of the Margin 
of Appreciation Doctrine in the Context of Article 15 of the European Convention on Human Rights, 23 HUM. RTS. Q, 625 
(2001); Eyal Benvenisti, Margin of Appreciation, Consensus, and Universal Standards, 31 N-Y.U.J. INT'LL. & POL. 843 
(1999). 

38 TACHR advisory opinion, supra note 35, para. 137. 

3 See generally Eelco Szabo, Provisional Measures in the World Court: Binding or Bound to Be Ineffective? 10 LEIDEN]. 
INT'L L. 475 (1997); Bernard H. Oxman, Jurisdiction and the Power to Indicate Provisional Measures, in THE INTER- 
NATIONAL COURT OF JUSTICE AT A CROSSROADS 323 (Lori F. Damrosch ed., 1987). 

* While the Court expressed concern over the manner in which Germany brought the application and request 
for the indication of provisional measures, only Judges Oda and Parra-Aranguren voted against this portion of the 
judgment. Although Judge Buergenthal voted against the admissibility of Germany's submission regarding the 
provisional measures order for this reason, he nevertheless voted to recognize the U.S. breach. 
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Tke IC]’s ruling on the binding nature of provisional measures orders will also affect its 
own practice. If states are required to treat provisional measures orders as binding, it creates 
a comzomitant obligation on the Court to ensure that its provisional measures hearings and 
orders adhere to the same standards as its rulings on the merits. Proceedings conducted in 
prop-to motu, such as those in LaGrand, become even more problematic. Another area ofcon- 
cern involves the relatively poor compliance record of states with respect to provisional mea- 
sures orders.” A pattern of noncompliance—at least if it continues—may undermine the 
Cou-’s credibility and the value of provisional measures orders.” 

Far both academics and practitioners, a principal concern will be the impact of the IC]’s 
ruling on municipal law and practice. In this regard, the decision has numerous implications. 
It affirms the importance of the Consular Relations Convention and the right of consular 
assis-ance. It acknowledges that the Consular Relations Convention creates individual rights 
and siate rights. It recognizes the binding nature of IC] provisional measures orders. And 
it compels the criminal justice system to take account of Consular Relations Convention vio- 
latiorcs in cases where defendants are sentenced to severe penalties. Each of these issues has 
beer. the subject of extensive debate and litigation, and the Court’s decision provides some 
guidance on these matters. 

In the United States, past practice suggests that U.S. courts may not accord significant 
weigtt to the IC]’s ruling despite statements from the U.S. Supreme Court that courts 
“should give respectful consideration to the interpretation of an international treaty ren- 
dered by an international court with jurisdiction to interpret [it].” For example, U.S. 
courts have disregarded the interpretation and analysis of the Consular Relations Conven- 
tion provided by the Inter-American Court of Human Rights in its 1999 advisory opinion.“ 
The U.S. Supreme Court discounted the ICJ’s provisional measures orders in 1998 (Breard 

-v, Greene) ” and in 1999 (Federal Republic of Germany v. United States) .*° Of course, the LaGrand 
judgment is qualitatively different from these rulings because it is. neither an advisory 
opirion nor a provisional measures order, and it unquestionably binds the United States as 
a pazy to the case. In the relatively brief period since the IC] issued its judgment in La- 
Grar-d, however, most U.S. courts have accorded the decision little, if any, value.“ But at 
least one court has done more, and its approach may signal something new.* 

It -emains to be seen whether U.S. courts will continue to disregard the rulings of inter- 
national tribunals. Ifso, the implications for the United States, as well as international tribu- 
nals, will be pronounced. ; 


WILLIAM J. ACEVES 
California Western School of Law 


4. ræ Michael K. Addo, Vienna Convention on Consular Relations, 48 INT'L & COMP. L.Q, 673, 880 (1999). 

2 Qn Oct. 31, 2001, President Guillaume indicated in remarks to the UN General Assembly that, as a result of 
the Court’s ruling on the binding nature of provisional measures, “these measures will as a result be better exe- 
cuteé than when the matter was subject to doubt.” See Press Release 2001/31 (Int'l Ct. Justice Oct. 31, 2001). 

2 Breard v. Greene, 523 U.S. 371, 375 (1998). 

4 Ses, e.g., United States v. Li, 206 F.3d 56 (1st Cir. 2000) (en banc); United States v. Lomberz-Camorlinga, 206 
F.3d 382 (9th Cir. 2000) (en banc). 

3 vee supra note 28 and accompanying text. 

41 Yæ supra note 3 and accompanying text. 

KEA e.g., United States v. Minjares-Alvarez, 264 F.3d 980 (10th Cir. 2001); State v. Issa, 93 Ohio St. 3d.49 (2001); 
State +. Lopez, 633 N.W.2d 774 (2001). 

48 Ts September 2001, the Oklahoma Court of Criminal Appeals stayed the execution of a Mexican national, 
in pa-t because of the purported Consular Relations Convention violation and the broader implications of the 
IC}’s ruling. In a brief statement, the court announced the stay of execution, indicating that “[t]his court has 
befor=it a unique and serious matter involving novel legal issues and international law.” See Okla. Court Postpones 
Executzon of Mexican; International Law Cited in Ruling, WASH. POST, Sept. 11, 2001, at A16. 
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Law of the Sea Convention—prompt release proceedings—jurisdiction—nationality of ship—fisheries 
enforcement—confiscation—exceptions to compulsory jurisdiction 


THE “GRAND PRINCE” (Belize v. France). Judgment. ITLOS Case No. 8. At<http://www.itlos.org/ 
case_documents/2001/document_en_88.pdf>. 
International Tribunal for the Law of the Sea, April 20, 2001. 


The Grand Prince, flying the flag of Belize, was arrested on December 26, 2000, bya French 
surveillance frigate for unlawful fishing in the exclusive economic zone (EEZ) off the Ker- 
guelen islands.’ An application for prompt release on bond was filed with the International 
Tribunal for the Law of the Sea (Tribunal) on March 21, 2001, by the owner’s attorney on 
behalf of Belize under Article 292 of the UN Convention on the Law of the Sea (Conven- 
tion).” Addressing the issue proprio motu, on April 20, 2001, the Tribunal held that it did not 
have jurisdiction, because the applicant failed to establish that Belize was the flag state.? The 
Tribunal did not rule on the effect of a French court decision confiscating the vessel. 

Following its arrest, the Grand Prince was escorted to the island of Réunion. The master 
was charged with fishing without authorization in the EEZ and for failing to give notice of 
entry into the EEZ and to declare some twenty tons of fish carried on board.‘ French records 
indicate that the master admitted illegal fishing but disputed the date.” On January 12, 2001, 
the tribunal d’instance of Saint-Paul, Réunion, confirmed the arrest of the vessel and condi- 
tioned release on payment of a bond of FF 11,400,000.° 

On January 23, 2001, the tribunal correctionnel of Saint-Denis, Réunion, found the 
master guilty of all charges. Taking into account his cooperation with French authorities, 
the court sentenced him to a fine of FF 200,000 and awarded FF 20,000 in damages to each 
of several civil claimants. His passport was returned. The court also ordered confiscation of 
the vessel, the fishing gear, and the seized catch, with immediate execution notwithstanding 
appeal (which was pending when the Tribunal decided that it lacked jurisdiction under the 
Convention). The effect under French law was that title passed to the state.’ 

On February 19, 2001, the shipowner requested the chief judge of the tribunal d’instance 
of Saint-Paul to order the prompt release of the vessel as provided for in Article 73(2) of the 


The master was Spanish, and the crew, Spanish and Chilean. The International Tribunal of the Law of the Sea 
(Tribunal) summarized the facts in paras. 32-53 of its decision, “Grand Prince” (Belize v. Fr.), Judgment, ITLOS 
Case No. 8 (Apr. 20, 2001), at<http://www.itlos.org/case_documents/2001/document_en_88.pdf> [hereinafter 

Judgment]. The judgments and other case materials of the International Tribunal for the Law of the Sea are 
available online at the Tribunal’s Web site, <http://www.itlos.org>. 


? UN Convention on the Law of the Sea, opened for signature Dec. 10, 1982, Art. 292, 1833 UNTS 397, reprinted 
in 21 ILM 1261 (1982) [hereinafter Convention]. 

? The vote was 12-9. The majority comprised President Chandrasekhara Rao, Vice-President Nelson, Judges 
Kolodkin, Park, Bamela Engo, Mensah, Anderson, Wolfrum, Laing (a national of Belize), Treves, and Ndiaye, and 

Judge ad hoc Cot (chosen by France). In dissent were Judges Caminos, Marotta Rangel, Yankov, Yamamoto, Akl, 
Vukas, Marsit, Eiriksson, and Jesus. Judgment, supra note 1, para. 95. 

* With respect to the questionable requirement of notification upon entry into the exclusive economic zone, 
see case report on the “Camouco” case at 94 AJIL 713, 715 (2000). 

j SeeJudgment, supranote 1, para. 42. During the oral proceedings, however, the applicant stated that the vessel 
“had no time to fish because it was caught on the same day it entered the zone.” Verbatim Record, Apr. 6, 2001, 
Doc. ITLOS/PV/01/3, at 4. 

° FF 6.55957 = €1. In requiring that the bond be posted as cash, certified check, or bank draft, the court 
ignored the International Tribunal’s determination in “Camouco” and “Monte Confurco” that a bank guarantee is 
sufficient. In other respects, however, the court seems to have learned from the Tribunal’s rejection of the bond 
fixed by the French courts in those cases. It explained its reasons for fixing the bond and referred to both the 
Convention and the reasoning of the Tribunal in “Saiga”and “Camouco. *Following the Tribunal’s lead, the court’s 
judgment even refers to the requirement that the bond be “raisonnable,” although the French text of Article 73(2) 
of the Convention is inexplicably aberrant at this point and uses “suffisante.” See M/V “Saiga” (St. Vincent v. 
Guinea), Prompt Release, ITLOS Case No. 1, para. 82 (Dec. 4, 1997), reported at 92 AJIL 278 (1998); “Camouco” 
(Pan. v. Fr.), Prompt Release, ITLOS Case No. 5 (Feb. 7, 2000), reported at 94 AJIL 713 (2000); “Monte Confurco” 
(Seych. v. Fr.), Prompt Release, ITLOS Case No. 6 (Dec. 18, 2000), para. 93. 

7 See judgment, supra note 1, para. 50. 
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Convention upon the payment of a bank guarantee of FF 11,400,000. In his order of Feb- 
ruary 22, 2001, the chief judge rejected the ea in light of the confiscation ordered by 
the tribunal correctionnel. 

Be-ore the Tribunal, France drew a distinction between a case in which the outcome of 
domestic proceedings is still pending and one in which there is a judgment on the merits.® 
It contested jurisdiction and admissibility on the grounds that the confiscation was a deci- 
sion Dn the merits by the French courts beyond the scope of prompt-release proceedings 
and rendering them without object,’ and that review of the confiscation decision was subject 
to France’s reservation, to jurisdiction under Convention Article 298(1) (b). 

The applicant maintained that the confiscation amounted to a subterfuge or fraud on the 
law and was intended to evade the requirement of Convention Article 73(2) that fishing 
vesseis arrested in the EEZ and their crews “shall be promptly released upon the posting of 
reascnable bond or other security.” Article 73(2) would become a “dead letter,” the appli- 
cant warned, if a state could circumvent its release obligation by confiscating the vessel. 

The Tribunal did not reach these issues." It observed, “According to settled jurisprudence 
in in-ernational adjudication, a tribunal must at all times be satisfied that it has jurisdiction 
to entertain the case submitted to it. For this purpose, it has the power to examine proprio 
motu the basis of its jurisdiction.”’* Noting that under Article 292(2), the application for 
release may be made only by or on behalf of the flag state, and that the applicant has the 
initie] burden of establishing that it represents the flag state,” the Tribunal proceeded to 
examine the evidence on this point. 

The applicant presented the provisional patent of navigation (registration), which was 
issued by the International Merchant Marine Registry of Belize (IMMARBE) on October 16, 
2000 and which indicated an expiration date of December 29, 2000; a letter from the attor- 
ney general of Belize dated March 15, 2001, which contained the authorization to file an 
application to the Tribunal on behalf of Belize and stated that the Grand Prince was regis- 

. terec in Belize; and an IMMARBE certification, dated March 30, 2001, that despite the expi- 
ration of the patent, the vessel was still considered registered in Belize pending the outcome 
of the court proceedings.“ France presented a note verbale dated January 4, 2001, from the 
Ministry of Foreign Affairs of Belize delivered to the French embassy in El Salvador stating 
that, in view of the violation committed by the Grand Prince, it was being deregistered “effec- 


8 Verbatim Record, Apr. 5, 2001, Doc. ITLOS/PV/01/2, at 9. 

® Article 292(3) provides, in pertinent part, “The court or tribunal shall deal . . . only with the question of 
release, without prejudice to the merits of any case before the appropriate domestic forum against the vessel, its 
owner or its crew.” France argued, “In the instant case, the Tribunal could not order France promptly to release 

" the Gzand Prince upon the posting of a bond or other guarantee.” Observaticns of the French Government, at 2 
(on fie with authors). If the Tribunal were to do so, it would “be interfering in the very substance of a penal 
procesding which has been decided by the competent French jurisdiction, which is expressly ruled out by the 
provisons of article 292 itself.” Id. 

10 Cbservations of the French Government, supra note 9, at 3; Verbatim Record, “supra note 8, at 15-16. The 
Frenc declaration is at<http://www.un.org/Depts/los/convention_agreements/convention_deckarations.htm>. 

1 Several judges in the majority commented separately on these issues. Judge Anderson questioned whether 
they could be decided in prompt-release proceedings. Judgment, supranote 1, Sep. Op. Anderson, J. Judge ad hoc 
Cot ccnsidered that an accusation of fraud was a serious one and that it was not justified by the facts; expeditious 
penal proceedings were not a violation of Article 292, but an application of its spirit, since they help to avoid 
undue immobilization of the vessel. Zd., Decl. Cot, J. ad hoc, paras. 5-7. The late Judge Laing considered that the 
confiscation of a vessel, even if valid under national law cannot, per se, be accepted by an international 
adjud.catory body if, in intent or effect, it would exclude the jurisdiction of that body or extirpate rights or an 
entire remedial scheme. Id., Sep. Op. Laing, J., para. 10. 

Judgment, supranote 1, para.77. The Tribunal cited Appeal Relating to the Jurisdiction of the ICAO: Council (Ind.v. 
Pak ),-1972 IC] REP. 46, 52 (Aug. 18), and M/V “Saiga” (No.2) (St. Vincent v. Guinea), Judgment, ITLOS Case No. 
2, para. 40 (July 1, 1999), reported at 94 AJIL 140 (2000). 

8 Judgment, supra note 1, para. 67. 

1 X3., paras. 67—70. 
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tive today 4 January 2001.”* In addition, a letter of March 26, 2001, sent by IMMARBE to the 
honorary consul of France in Belize refers to the decision by the Belizean authorities to sus- 
pend the deregistration process since “the owners requested an opportunity to defend them- 
selves of the accusations by submitting an appeal to the Tribunal for the Law of the Sea.”"® 

The Tribunal concluded that the only document issued to the Grand Prince under the 
Belizean Registration of Merchant Ships Act of 1989 was the provisional patent of navi- 
gation, which expired on December 29, 2000, and was neither extended nor replaced. It 
considered the remaining documents on which the applicant relied to be administrative 
letters unsupported by any action required by the law of Belize." The IMMARBE communica- 
tions indicating that the vessel retained the flag of Belize were expressly “intended to serve 
the purpose of authorizing the shipowners to make an ‘appeal’ to the Tribunal” and “were 
issued after the Application was made.”"* Its certification of March 30““contains an element 
of fiction.”"® The note verbale of January 4, however, “was an official communication from 
Belize to France, setting out the legal position of the Government of Belize with respect to 
the registration of the vessel.”” The Tribunal concluded: 


[T]he documents placed before it by the parties disclose on their face contradictions 
and inconsistencies in matters relating to expiration of the provisional patent of navi- 
gation, de-registration of the vessel and suspension of de-registration, all of which give 
rise to reasonable doubt as to the status of the vessel when the Application was made 


. [T]he documentary evidence submitted by, the Applicant fails to establish that 
Belize was the flag State of the vessel when the Application was made. peat the 
Tribunal finds that it has no jurisdiction to hear the Application.” 


. The dissenting judges considered that the Tribunal might have. exercised its evidence- 
gathering powers under Article 77 of its Rules before reaching the conclusion that it did. 
They believed that the note verbale of January 4 indicated only that the Belizean authorities 
were in the process of deregistering the vessel; that the evidence before the Tribunal 
showed that the competent authorities regarded the Grand Prince as flying the Belizean flag; 
and that in any case the statementsof the authorities sufficed to discharge the initial burden 
of establishing that the vessel had Belizean nationality. They doubted whether deregistration 
was a suitable means for implementing the obligation of the flag state effectively to exercise 
jurisdiction and control over the ship.” They also questioned the majority’s reliance on the 


4 


15 Id., para. 72. France did not argue that it relied on the note from Belize or that the note othérwise created 
an estoppel. The procès-verbal d’interpellation of January 11, 2001, states that the vessel was flying the flag of Belize. 
The procès-verbaux of seizure prepared by the regional and departmental director of maritime affairs on January 
11, probably in light of the January 4 note from Belize, state that the vessel was flying the flag of Belize when 
arrested, but was subsequently deleted from Belizean registry. The January 23 judgment of the criminal courtstates 
that the vessel was flying the flag of Belize. 

16 Judgment, supra note 1, para. 74. 

17 Td., paras. 84, 36. 


8 Id. Judge Laing (a Belizean national) concluded that the IMMARBE letter and certification were “extra-legal 
accommodations being afforded, for whatever they were worth, to the ship owner in its effort to obtain relief from 
confiscation.” Id., Sep. Op. Laing, J., paras. 5-6. 'Judge Wolfrum took the position that registration cannot be 
maintained solely to preserve the right to institute prompt-release proceedings under Article 292. Id., Decl. 
Wolfrum, J., para. 3. 

8 Judgment, supra note 1, para. 85. 

æ Id., para. 87. Vice-President Nelson was of the view that Foreign Ministry statements of official government 
position communicated to another government are binding “or at least must be of high persuasive value.” Id., 
Decl. Nelson, V.-P. ; 

Judgment, supra note 1, paras. 76, 93. 


2 Td., Diss. Op. Caminos, Marotta Rangel, Yankov, Yamamoto, Akl, Vukas, Marsit, Eirikson , Jesus, JJ., paras. 3, 
5, 10, 14, 16. 
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naticnality of the vessel when the application was made, rather than when the wrong 
occuared.” 


OR CK k 


Ar-cle 292 of the Convention was the exclusive source of the Tribunal’s jurisdiction in 
this case. The article specifies that an application thereunder may be made “only” by or 
on behalf of the flag state. The existence of this restriction may have convinced the Tribunal 
that -t was appropriate to treat the issue as one of jurisdiction rather than admissibility” and, 
at least when the documentation before it raised doubts, to address the question of juris- 
dictizn proprio motu.” 

Tke dissent observed that the Tribunal’s approach in the instant case was a departure 
from past practice.” In “Saiga” the Tribunal overlooked a possible lapse in registration.” 


Whik: the issue posed there is similar in some ways, it arose in a different context.” More- 


over although the opinion does not address the matter, the instant case involved the 
reflazging of a fishing vessel, a problem that has attracted international concern.” 
Presumably, there were important reasons why the majority chose not to request more infor- 


2 TZ, para. 15. Judge Treves pointed out that in the context of prompt-release proceedings, the wrong is not 
the detention, but the breach of the duty to release promptly on reasonable bond. Id., Sep. Gp. Treves, J., para. 
1. No xistinction necessarily arises on the facts of this case between the nationality of the vessel at the time of the 
allegex wrong and its nationality at the time of filing the application. Although the Grand Prince was arrested on 
Decer-ber 26, 2000, the decisions of the French courts on January 12, January 23, and February 22, 2001, were 
rendered after the events that cast doubt on the nationality of the ship—namely, the expiration of the provisional 
patenc (December 29, 2000) and the note from Belize (January 4, 2001). See generally ERIC WYLER, LA REGLE DITE 
DE LASONTINUITE DE LA NATIONALITE DANS LE CONTENTIEUX INTERNATIONAL (1990). 

#4 Ordinarily, the Convention provides only for compulsory arbitration unless both the applicant and the 
respondent have filed declarations accepting the jurisdiction of the International Court of Justice or the Tribunal, 
whick was not the case here. Convention, supra note 2, Art. 287. Article 292 permits applications for prompt 
releas to be made to the Tribunal without regard to these declarations. 

% ree generally GEORGES ABI-SAAB, LES EXCEPTIONS PRELIMINAIRES DANS LA PROCEDURE DE LA COUR INTER- 
NATICMALE 206-13 (1967). 

6 Gae might note in this context that in U.S. federal courts, diversity of citizenship of the plaintiff and defen- 
danti; regarded as a question of subject-matter jurisdiction that cannot be waived. See U.S. CONST. Art. III, §2; FED. 
R. Cru. Pro. 12(h) (3); Capron v. VanNoorden, 6 U.S. (2 Cranch) 126 (1804). 

>? Jrigment, supra note 1, Diss. Op. Caminos et al., JJ., para. 2. See infra note 29. 

8 M/V “Saiga” (No. 2) (St. Vincent v. Guinea), Judgment, ITLOS Case No. 2, para. 40 (July 1, 1999). 

2 Ix the cases involving the M/V Saiga—the first two for the Tribunal—ic did not question nationality proprio 

motu = ther in the prompt-release proceedings or in connection with the subsequent request for provisional 
meast-es. M/V “Saiga” (St. Vincent v. Guinea), Prompt Release, ITLOS Case No. 1, para. 82 (Dec. 4, 1997); M/V 
“Saige” (No. 2) (St. Vincent v. Guinea), Provisional Measures (Order), ITLOS Case No. 2 (Mar. 11, 1998). The 
questen of a lapse in registration was not raised by the respondent until it objected to admissibility during the 
secon” stage of the second case arising out of the same incident; at that stage the Tribunal had jurisdiction over 
the nzerits predicated on a special agreement, including challenges to the legality both of the arrest and of the 
use of orce resulting in personal injury. M/V “Saiga” (No. 2) (St. Vincent v. Guinea), Judgment, ITLOS Case No. 
2, para. 40 (July 1, 1999), paras. 44-54. St. Vincent and the Grenadines maintained at all times that it was the flag 
state, =nd issued a permanent certificate of registration two months after the expiration of the provisional 
certifzcate. Id., paras. 67-74. That did not occur in the instant case: the owner was planning to reflag the vessel in 
Brazil at the time it was arrested, and the authorities stated that they were awaiting the outcome of the case to 
decid=on deregistration. Judgment, supra note 1, paras. 33, 70, 74. 
. * The Agreement to Promote Compliance with International Conservation and Management Measures by 
Fishiræ Vessels on the High Seas, Nov. 23, 1993, in FOOD AND AGRICULTURE ORGANIZATION AND DIVISION OF OCEAN 
AFFAI23 AND THE LAW OF THE SEA, UNITED NATIONS, INTERNATIONAL FISHERIES INSTRUMENTS WITH INDEX 41, UN 
Sales ~o. E.98.V.11 (1998), states in its preamble: 


T]he practice of flagging or reflagging fishing vessels as a means of avoiding compliance with international 
conservation and management measures for living marine resources, and the failure of flag States to fulfil 
their responsibilities with respect to fishing vessels entitled to fly their flag, are among the factors that 
seriously undermine the effectiveness of such measures. 


See alx id., Art. 3. At the time of the case, this agreement had been accepted by the European Union but not 
Belize, and was not yet in force. See<http://www.fao.org/Legal/default.htm> (visited Sept. 21, 2001). 
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mation from Belize.” A clue may be found in the dissent, which expressed regret that the 
majority’s decision prevented the Tribunal from considering significant issues,” presumably 
those regarding the confiscation order. : 

France had a right under Convention Article 73(1) to impose penalties for violation of its 
fisheries laws in the EEZ, and Article 73(3) expressly excludes only imprisonment and cor- 
poral punishment. France also had a duty under Article 73(2) to release the vessel promptly 
on reasonable bond. Even if the Article 73(1) right permits confiscation,” or if its exercise 
is not subject to review in prompt-release proceedings or otherwise, the question is whether 
confiscation may nullify the Article 73(2) duty. The answer requires interpretation of Article 
73(2), read alone and in the context of both Article 73 as a whole and other provisions, 
including Article 300, which requires good faith fulfillment of obligations and prohibits 
abuse of right.” 

A good faith confiscation (or a judicial preference for presuming good faith) does not 
end the difficulty. Is there an option of rapid confiscation that renders effectively mean- 
ingless the obligation to release the ship promptly under the Convention? Would an affir- 
mative response encourage a rush to judgment in criminal proceedings that poses a risk of 
human rights violations? Or encourage a rush to the Tribunal that would afford municipal 
courts less opportunity to consider the question of release on bond? If a change of flag or 
deregistration may be a mere formality once title is assumed by the state, and if the state in- 
stituting Article 292 proceedings must be the flag state at the time of application,” would 
that rule out such proceedings or merely reopen the underlying inquiry in another form? 

How much, if anything, is lost if the penalty is the value of the ship (or more) rather than 
the ship itself? The coastal state is free to establish monetary penalties reasonably calculated 
to deter violations, and also to establish criteria to guide precise calibration of penalties by 
its courts. In previous cases, the Tribunal indicated that both the potential penalties and the 
value of the vessel may be taken into account in determining the reasonableness of the 
bond.” In this context, the question of the intent of Article 73 might be posed starkly as 


3! Judge Anderson observed that the applicant’s agent was “not well placed, as a non-Belizean lawyer in private 
practice in Spain, to explain to the Tribunal the seeming inconsistencies in the statements of different government 
departments and agencies in Belize.” Judgment, supra note 1, Sep. Op. Anderson, J., at 1. While acknowledging 
the special nature of prompt-release proceedings, Judge ad hoc Cot worried about the designation of a private 
attorney as agent; the Tribunal needs to have reliable information on the legal position of the flag state. He also 
questioned the incentives of private lawyers. Id., Decl. Cot, J. ad hoc, paras. 13-14. These observations seem to 
assume the traditional posture of the state as applicant. In prompt-release proceedings, however, the application 
may be brought “on behalf of” rather than “by” the flag state, rendering the state (if it wishes) only the nominal 
party. SeeBernard H. Oxman, Book Review, 95 AJIL 731, 733-34 (2001); Bernard H. Oxman, Observations on Vessel 
Release Under the United Nations Convention on the Law of the Sea, 11 INT’LJ. MARINE & COASTAL L. 201, 211 (1996). 
The question of private attorneys has arisen in other contexts. Saint Lucia was allowed to be represented by private 
advisers in oral hearings before the WTO Appellate Body, see European Communities—Regime for the Importation, Sale 
and Distribution of Bananas, WTO Doc. WT/DS27/AB/R, paras. 10-12 (Sept. 9, 1997), but the panel below had 
refused to do so, notably on the ground that the common use of private attorneys would put an economic burden 
on developing countries, European Communities—Regime for the Importation, Sale and Distribution of Bananas, WTO 
Doc. WI/DS27/R/USA, paras. 7.10-.12 (May 22, 1997). 

* Judgment, supra note 1, Diss. Op. Caminos et al., JJ., para. 17. 

33 As Judge Anderson noted: 


The [Food and Agricultural Organization’s] publication entitled “Coastal State Requirements for Foreign 
Fishing” (FAO Legislative Study 21, Rev. 4) states (section 5) that: “In addition to fines, the vast majority of 
countries empower their courts to order forfeiture of catch, fishing gear and boats. In a few cases, forfeiture 
of vessels is automatic, even on the first offence.” The accompanying Table E, headed “Penalties for 
unauthorized foreign fishing,” lists over 100 jurisdictions, most of them States Parties to the Convention, 
which provide for forfeiture of the vessel used in unauthorized fishing activities. 


Id., Sep. Op. Anderson, J., at 4 n.3. The most recent revision. of the FAO document (Rev. 5; 1996) is available 
online at <http://www.fao.org/docrep/V9982E/v9982e00.htm>. 

34 See supra note 11 and accompanying text. 

% See supra notes 21-23 and accompanying text. 


35 “Camouco” (Pan. v. Fr.), Prompt Release, ITLOS Case No. 5, para. 67 (Feb. 7, 2000); “Monte Confurco” 
(Seych. v. Fr.), Prompt Release, ITLOS Case No. 6, para. 76 (Dec. 18, 2000). 
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follows: were the negotiators of the Convention—and the countless lawyers who reviewed 
it—sophisticated realists who understood that the duty to release promptly on reasonable 
bonc might in practice mean limiting the penalty to the cash guaranteed by a bond whose 
reascnableness might be reviewed by a standing international tribunal unlikely to be hostile 
to coastal state interests? 

Indeed, the Convention specifies that only monetary penalties n may be imposed in most 
cases for pollution violations by foreign ships.” The underlying questions posed by the 
French confiscation are not irrelevant, however. For one thing, the limitation to monetary 
penalties does not apply “in the case of a wilful and serious act of pollution in the territorial 
sea.”* For another, if civil proceedings” joined to, or emanating from, a criminal or 
administrative proceeding prolong the detention, the kind of problem posed by the French 
confscation in the instant case might arise again, albeit in a different, more complex, and 
potentially more serious context. The detention,of a merchant ship affects not only the 
particular interests of its owner and flag state, but the broader interests of many states in 
navigation rights and the free movement of their exports and imports as implicated by the 
duty. ander Article 226(1) (b) to promptly release ships detained for pollution violations on 
the posting of reasonable bond. 

Ore way to pose the question is whether the domestic decision not to release the vessel— 
even as a consequence of a judgment of confiscation—should be regarded as severable or 
as merged into the judgment on the merits.” If it is merged into the merits, and if Article 
292 is regarded as inapplicable for that reason, then review by an international tribunal is 
compulsory under the Convention only in accordance with its general dispute settlement 
provBions, including Article 298(1)(b), which gives states the right to declare that they 
excicde disputes relating to the exercise of their fisheries-enforcement rights in the EEZ. 
France and a number of other states have made such declarations.” 

Although France has now appeared three times as a respondent in prompt-release cases 
involving fisheries arrests off its Southern and Antarctic Terrritories,* this case is the first 
in which France invoked its declaration under Article 298 (1) (b). It did so subtly, however. 
Consistent with its approach in the earlier cases, France did not assert that its declaration 
precludes a proceeding under Article 292 to review compliance with its prompt-release obli- 
gation under Article 73(2).* It claimed, instead, that its declaration excludes jurisdiction 
with -espect to a dispute concerning the enforcement of its sovereign rights over living re- 
sources of the EEZ pursuant to Article 73(1), and thus precludes review of “a wide dispute” 
conc2rning its right to confiscate the fishing vessel as a penalty. This argument parallels 
its position that the confiscation was a judgment on the merits that was excluded from 
Artic.e 292 proceedings and that, in any event, rendered them without object. 


s Gnveiion, supra note 2, Art. 230(1). But see infra note 38. ` 

38 Convention, supra note 2, Art. 230(2). 

3 “Nothing in this Convention affects the institution of civil proceedings in respect of any claim for loss or 
damage resulting from pollution of the marine environment.” Id., Art. 229. 

4 P-esumably, failure to demand prompt release at some point may constitute a waiver of the right or of the 
Article 292 remedy. The “Camouco” case did not address the legal issues that such delay might pose where there 
has been a final judgment. See “Camouco,"paras. 51-54. 

4i There is no comparable right to exclude jurisdiction with respect to arrests of foreign ships for pollution 
violations. 

£ Se “Camouco,” Prompt Release; “Monte Confurco,” Prompt Release. 

‘8 Trose arguing that such a declaration may preclude jurisdiction in promptrelease proceedings would likely 
argue zhat the failure to release is itself an exercise of enforcement powers. Those arguing that it does not might 
point ut that Article 73 expressly excludes from coastal state enforcement rights the power to refuse to release 
promptly on reasonable bond, and that Article 292, apart from the fact that it nowhere uses the word “dispute,” 
excep jonally grants compulsory jurisdiction to the Tribunal to enforce the duty of prompt release and, in doing 
so, dissinguishes the question of prompt release on reasonable bond from disputes regarding the legality of the 
arrest or prosecution. 

4 Sce Judgment, supra note 1, para. 60; Verbatim Record, supra note 8, at 15-16. 
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To those judges who believed that resolution of the important issues raised by the con- 
fiscation order might best be deferred, the Tribunal’s decision to deal strictly with an ap- 
plicant that failed to get its formal documentation in order may have seemed not only the 
easiest, but the most prudent, approach.” 


BERNARD H. OXMAN AND VINCENT P. BANTZ 
University of Miami School of Law 


European Community—subsidies—free movement of goods—economic incentives for renewable energy— 
UN Convention on Climate Change ; 


PREUSSENELEKTRA AG V. SCHLESWAG AG. Case C-379/98. At<http://www.curia.eu.int/en/ 
index.htm>, 
Court of Justice of the European Communities, March 13, 2001. 


A German court of first instance (the Landgericht Kiel) requested the European Court 
of Justice’ (ECJ) to decide whether Section 4(1) of the German law on the public electricity 
grid (Electricity Law)? was compatible with Article 28 (previously Article 30) of the Treaty 
Establishing the European Community (EC Treaty)? concerning the free movement of 
goods, and Article 87 (previously Article 92) of the EC Treaty concerning subsidies.‘ Section 
4(1) of the Electricity Law obligates German electricity suppliers both to buy the electricity 

‘that is generated exclusively by renewable energy sources within their areas’ and to pay the 
(private) providers a fixed minimum price. Under prevailing market conditions, this price 
is considerably higher than that paid for any type of energy generated from nonrenewable 
sources.° The additional costs are borne by the suppliers and passed on to upstream network 
operators/ providers if the energy thus purchased exceeds 5 percent of the energy supplied 
by the former to end users. 


* A discussion in the context of U.S. constitutional adjudication of “the techniques for not deciding, when a 
decision would be improvident for the nation,” as Harry Wellington puts itin his foreword (at p. x), can be found 
in chapter 4, “The Passive Virtues,” of Alexander M. Bickel’s celebrated book, THE LEAST DANGEROUS BRANCH 
a (2d ed. 1986). 

‘In a procedure under Article 234 (previously 177) of the TREATY ESTABLISHING THE EUROPEAN COMMUNITY, 
Mar. 25, 1957, 298 UNTS 11, as amended by TREATY OF AMSTERDAM, Oct. 2, 1997, 1997 O.J. (C 340) 1, reprinted in 
37 ILM 56 (1998) [hereinafter EC Treaty]. 

? Gesetz über die Einspeisung von Strom aus erneuerbaren Energien in das öffentliche Netz (Stromein- 
speisungsgesetz, StrEG) [Law on feeding electricity from renewable energy sources into the public grid], v. 
7.12.1990 (BGBI. I S.2633), as amended by Gesetz zur Neuregelung des Energiewirtschaftsrechts [New law for the 
energy industry], v. 24.4.1998 (BGBI. I S.730). 

3 EC Treaty, supra note 1, Arts. 28, 87 (previously Arts. 30, 92). 

4 Case C-379/98, PreussenElektra AG v. Schleswag AG (Mar. 13, 2001). See the Web site of the Court of Justice 
of the European Communities (ECJ), <http://www.curia.eu.int/en/index.htm>, for its recentjudgments and the 
opinions of the advocate general. Article 28 provides: “Quantitative restrictions on imports and all measures 
having equivalent effect shall be prohibited between the Member States.” Article 87(1) provides: 


Save as otherwise provided in this Treaty, any aid granted by a Member State or through State resources in 
any form whatsoever which distorts or threatens to distort.competition by favouring certain undertakings or 
the production of certain goods shall, insofar as it affects trade between Member States, be incompatible with 
the common market. 


Although we refer to articles of the EC Treaty as currently numbered, in the instant case the EC] and also, on 
occasion, the advocate general use the previous numbers. 

5 Certain limits apply. Renewable energy sources, as'listed in Section] of the amended Electricity Law, include: 
hydraulic, wind, and solar energy; gas from waste dumps and sewage treatment plants; and biomass. 

ê This regime has since been superseded by the Gesetz für den Vorrang Erneuerbarer Energien (Erneuerbare- 
Energien-Gesetz, EEG), v. 29.3.2000 (BGBI: I S. 305), which sets up (Section 3) a purchase-obligation system sim- 
ilar to the Electricity Law, but provides (Section 11) for a compensation rule on the nainonal level pertaining to 
all network operators. The same issues are raised. 
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In holding that the German provisions are compatible with EC law, the EC] adopted a def- 
inition of subsidies significantly narrower than the one applied previously by the European 
Commission, and ruled that the German measures, although discriminatory, are a permis- 
sible limitation on the free movement of goods, taking into account both the current state 
of integration of the European electricity market and the environmental goals of the UN 
Framework Convention on Climate Change (Climate Change Convention).” 

In 1990, in accordance with Article 88 (3) (previously Article 93(3)) of the EC Treaty, the 
German government notified the European Commission of the state aid that would be pro- 
vided under the prospective Electricity Law. The commission approved the draft on the 
grounds that it conformed to the EC’s energy-policy aims and that the effect on electricity 
prices would be minor because renewable sources of energy constituted only a small part 
of the energy sector. The commission nevertheless requested the German government to 
keep it informed about the application of the Electricity Law and asked that any amend- 
ment or extension be subject to prior notification. In 1996, the commission informed Ger- 
many that it doubted whether, in view of the increase in the production of electricity derived 
from wind energy, the Electricity Law was still compatible with Article 87 of the EC Treaty. 

PreussenElektra operates more than twenty conventional and nuclear power plants in 
Germany. Schleswag is a regional electricity supplier that buys electricity almost exclusively 
from PreussenElektra for customers in the region of Schleswig-Holstein. At the end of April 
1998. Schleswag’s purchases of electricity produced from renewable energy sources reached 
5 percent of the total volume of electricity that it had sold over the previous year. Having 
thus ~eached the threshold entitling it to reimbursement from the upstream network oper-. 
ator—that is, PreussenElektra—under the cost-allocation provision of Section 4(1) of the 
Electricity Law, Schleswag claimed the additional costs of purchasing energy from renewable 
sources in excess of 5 percent, which amounted to DM 73.5 million. PreussenElektra paid 
a first installment but immediately sued for the money paid. 

The Landgericht Kiel presented essentially the following questions to the EC] for a pre- 
liminary ruling. (1) Does legislation that requires private electricity suppliers to purchase 
electricity from renewable energy sources at minimum prices that exceed its real economic 
value, and that allocates the financial burden arising from that obligation among those elec- 
tricity suppliers and upstream private electricity network operators, constitute state aid re- 
stricted by Article 87(1) of the EC Treaty? (2) If in conformity with the rules on state aid, 
is this legislation a breach of the provisions on the free movement of goods as laid down in 
Article 28 of the EC Treaty?® 

In its written submission to the EC], the European Commission proposed to treat the case 
solely as a matter of state aid under Article 87. The commission argued that the effectiveness 
of that provision could be preserved only by extending the term “state aid” to measures fi- 
nanced through private undertakings. 

Regarding Article 87, the EC] concurred with the advocate general that an obligation to 
purchase electricity produced from renewable energy sources at minimum prices, such as 
that laid down by Sections 2 and 3 of the Electricity Law, confers a certain economic advan- 
tage on producers of that type of electricity; it guarantees them, at no risk, higher profits 
than they would make in the absence of that obligation.” The decisive question, then, was 
whetier a state-imposed level-of-payment obligation that benefits private parties constitutes 
“state aid” within the meaning of Article 87(1). As the Court noted, according to its prior 


7 Ut Framework Convention on Climate Change, May 9, 1992, S. Treaty Doc. No. 102-38 (1992), 1771 UNTS 
108, reprinted in 31 ILM 849 (1992) [hereinafter Climate Change Convention]. 

8 In accepting the inquiry from the Landgericht Kiel, the EC} determined that PreussenElektra’s being Schles- 
wag’s principal shareholder did not render the dispute between them illusory. Judgment, supra note 4, para. 46. 

° Id, paras. 54, 56; Opinion of Advocate General Jacobs (Oct. 26, 2000), para. 112, Judgment, supra note 4 
[hereinafter JacobpO pinion]. 
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case law, only advantages granted directly or indirectly through state resources are con- 
sidered to be such aid.” 


The distinction made in that provision between ‘aid granted by a Member State’ and aid 
granted ‘through State resources’ does not signify that all advantages granted bya State, 

“whether financed through State resources or not, constitute aid but is intended merely 
to bring within that definition both advantages which are granted directly by the State and 
those granted by a public or private body designated or established by the State.” 


The Court noted that the obligation imposed on private electricity suppliers to purchase 
electricity produced from renewable energy sources at fixed minimum prices does not in- 
volve any direct or indirect transfer of state resources to undertakings that produce that type 
of electricity. Therefore, the allocation as between private parties of the financial burden 
arising from that obligation could not constitute a direct or indirect transfer of state re- 
sourcés to either of them.” 

In the Court’s view, this conclusion was altered neither by the statutory source of the 
obligation nor by the undeniable advantage created by the statute. The conclusion was also 
not affected by the substantial financial burden arising from the obligation to purchase 
electricity at minimum prices—which might have negative repercussions on the economic 
performance of the enterprises and therefore lead to a diminution in tax receipts for the 
state. The Court considered this potential result to be an inherent feature of such legis- 
lation; it cannot be considered a means of granting to producers of electricity generated 
from renewable energy sources a particular advantage at the expense of the state.” 

It is noteworthy that the EC] did not follow the European Commission in drawing an anal- 
ogy to the Court’s prior case law on Article 81 (previously 85) of the EC Treaty, read in con- 
junction with Article10 (previously Article 5). According to those provisions, member states 
may not introduce measures that render the competition rules ineffective.'t The Court re- 
jected the extension of the doctrine of effet utile to measures that, like the Electricity Law, 
are imposed by the state, but financed by private parties. In its view, the decisive difference 
is that Article 81 concerns the conduct of private enterprises, whereas Article 87 regulates 
actions by the state. 

Turning to the question of the free movement of goods under Article 28 of the EC Treaty, 
the EC] noted that, according to the famous Dassonville’” formula, “All trading rules enacted 
by Member States which are capable of hindering, directly or indirectly, actually or poten- 
tially, intra-Community trade” are inconsistent with that article.’* Moreover, the Court’s case 
law established that an obligation to obtain a certain percentage of supplies from a national 
supplier limits the possibility of importing the same product because purchasers are pre- 
cluded from obtaining supplies, in respect of part of their needs, from suppliers situated in 
other member states. Consequently, since Sections 1 and 2 of the Electricity Law expressly 
state that the purchase obligation imposed on electricity suppliers applies only to electricity 
produced from renewable energy sources within the respective supply area, that law is 
capable, at least potentially, of hindering intra-EC trade in electricity.” The question con- 


Judgment, subranote 4, para. 58. See, e.g., Case 82/77, Openbaar Ministrie of the Netherlands v. Van Tiggele, 
1978 ECR 25, paras. 24-25; Joined Cases C-72/91 & C-73/91, Sloman Neptun v. Bodo Ziesmer, 1993 ECR 1-887, 
para. 19; Joined Cases C-52/97, C-53/97, & C-54/97, Viscido v. Ente Poste Italiane, 1998 ECR 1-2629, para. 13; Case 
C-200/97, Ecotrade v. AFS, 1998 ECR J-7907; para. 35; Case C-295/97, Piaggio v. Ifitalia, 1999 ECR 1-3735, para. 35. 

4 Judgment, supra note 4, para. 58. 

12 Id., paras. 59-60. 

8 Id., paras. 61-62. For similar reasoning, see Sloman Neptun, para. 21, and Ecotrade, para. 36. 

4 Judgment, supra note 4, paras. 63-65. See, in particular, Case C-2/91, Meng, 1993 ECR 1-5751, para. 14. 

5 Case 8/74, Procurer du Roi v. Dassonville, 1974 ECR 837, para. 5, 

16 Judgment, supra note 4, para. 69. 

17 Id., paras. 70-71. To the same effect, see Case 72/83, Campus Oil v. Ministry for Industry & Energy, Ireland, 
1984 ECR 2727, para. 16, and Case C-21/88, Du Pont de Nemours Italiana, 1990 ECR 1-889, para. 11. 
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fron-ing the Court was therefore whether such a purchase obligation could be justified 
under exceptions established by its case law." 

In addressing this question, the EC] stressed that “account must be taken, first, of the aim 
of th= provision in question, and, second, of the particular features of the electricity mar- 
ket.” ° The Court found that the Electricity Lawis intended to promote the use of renewable 
enerzy sources for producing electricity and that the law helps protect the environment by 
contvibuting to the reduction in emissions of greenhouse gases, which are among the main 
causes of climate change. On this point, the Court simply referred generally to the Climate 
Charge Convention” and the Kyoto Protocol,” thus implying that the German law had a 
rational basis accepted by the EC member states. The Court pointed out, in particular, that 
growth in the use of renewable energies is among the priority objectives that the EC and its 
member states alike intend to pursue in implementing the obligations that they have under- 
taken in the Climate Change Convention. Although not citing a specific provision, the 
Court seemed to have had in mind Article 2(1) (a) (iv) of the Kyoto Protocol; the Con- 
vention itself does not contain rules on the use of renewable energy sources. 

As stated in the new Article 6 (previously within Article 130r(2), and now one of the 
“Pricciples” of the current EC Treaty), environmental protection requirements must be 
integrated into the definition and implementation of EC policies.” The Court also ce 
to Ccuncil Directive 96/92 concerning common rules for the internal marketin electricity.” 
The preamble’s twenty-eighth recital expressly states that it is “for reasons of environmental 
protection” that the directive, in Articles 8(3) and 11(3), authorizes member states to give 
priority to the production of electricity from renewable sources.” Furthermore, as stated in 
the tirty-ninth recital, the directive represents only one further step in the liberalization 
of the electricity market; it leaves in place some obstacles to trade in electricity between 
member states. Finally, once electricity has been allowed into the transmission or 
distribution system, it is difficult to determine its origin and, in particular, the source of 
enerzy from which it was produced; further legal steps are requiréd in order to have an 
effec-ive framework for trade in energy from renewable sources.” Having regard to all the 
above considerations, the Court concluded that, in the current state of EC law concerning 
the e ectricity market, legislation such as the Electricity Law is not incompatible with Article 


28 of the Treaty.” 
RR 


18 Œ Case C-120/78, Rewe v. Bundesmonopolverwaltung fiir Branntwein, 1979 ECR 649, para. 8 (“Cassis de 
Dijon*), and Case C-302/86, Commission v. Denmark, 1988 ECR 1-4607, para. 9 (“Danish Bottles”). 

9 Judgment, supra note 4, para. 72. 

°° Tae Climate Change Convention was ratified on behalf of the EC by Council Decision 94/69/EC of 15 
December 1993, 1994 O.J. (L 33) 11. Also relevant are Council Resolution 98/C 198/01 cf 8 June 1998 on 
Renevable Sources of Energy, 1998 O.J. (C 198) 1, and Decision No. 646/2000/EC of the European Parliament 
and of the Council of 28 February 2000 Adopting a Multiannual Program for the Promotion of Renewable Energy 
Sources in the Community—Altener II, 2000 OJ. (L 79) 1. 

2! Kroto Protocol to the UN Framework Convention on Climate Change, UN Loc. FCCC/CP/1997/7/Add.2, Dec. 
10, 1987, reprinted in 37 ILM 22 (1998). The protocol was signed by the EC and its member states on Apr. 29, 1998. 

2 Tidgment, supra note 4, para. 76. Article 6 reads, in relevant part: “Environmental protection i iad asa 
must ke integrated into the definition and implementation of the Community policies and activities... .” 

33 Council Directive 96/92/EC of 19 December 1996, 1997 OJ. (L 27) 20. 

*4 Ta In Article 8(3) the directive provides: “A Member State may require the system operator, when dispatching 
generzting installations, to give priority to generating installations using renewable energy sources or waste or 
producing combined heat and power.’ 

* Judgment, supra note 4, paras. 78-79. See Directive 2000/C 311 E/22 of the European Parlament and of the 
Cound on the Promotion of Electricity from Renewable Energy Sources in the Internal Electricity Market, 2000 
OJ. {C 311 E) 320, which sets forth the position that the implementation in each member state of a system of 
certificates of origin for electricity produced from renewable sources, capable of mutual recognition, was essential 
in ordzr to make trade in that type of electricity both reliable and possible in practice. 

%8 Contrary to the Jacobs Opinion, supra note 9, paras, 222, 227, 236, presenting doubts concerning the pro- 
portionality of the measure. 
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The judgment is remarkable in that the EC] rejected the European Commission’s attempt 
to extend its own powers by stretching the term “state aid.” Although that concept is to be 
defined broadly—as is shown by the initial version of the provision referring to state aid “in 
any form whatsoever” —the Court’s systematic approach on Article 87, as upheld in this 
decision, has been to interpret it in accordance with the intention of the EC Treaty, and not 
to. impose an interpretation that broadly extends to the indirect effects of a measure. Article 
87 was intended to apply, as the Court notes, only to those advantages that are granted 
either by the state or by a public or private body designated or established by the state. The 
suggestion to include indirect effects, such as those generated by a purchase obligation,” 
is based on the argument that the state has initiated the regime. In the instant case, how- 
ever, the state merely set up certain market mechanisms as a framework for the economy 
and does not grant the aid in question by way of state money or funds. The increased costs 
are passed through to. the electricity consumer.” The decisive question is: who ultimately 
pays the bill? The state or, as here, the consumer? To argue otherwise—and to infer that the 
taxpayers, in effect, foot the bill because consumers do—would stretch too far the inter- 
pretation of “state resources” in Article 87. Since almost every state regulation of the private 
sector results in costs that are passed on to the consumer and thus has an economic impact 
on private actors, such a broad interpretation would turn the prohibition of state aid into a 
catch-all clause empowering the Commission to intervene—thereby undercutting the trans- 
fer only of specifically enumerated powers to the EC. 

The adoption of this approach meant that the EC] did not consider the question of 
whether it was appropriate to grant an exemption for the German system, pursuant to Arti- 
cle 87(3) (b) of the EC Treaty—as an “aid to promote the execution of an important project 
of common European interest:” The Court consequently did not have to address the issues 
raised by so-called green subsidies, especially in respect of the integration principle em- 
bedded in Article 6 of the EC Treaty. l 

In approaching the issues concerning the free movement of goods—unlike those con- 
cerning state aid—the EC] saw the necessity of taking into account Article 6’s mandate to 
integrate environmental protection into EC policies and activities. The Court did not, 
however, want to go as far as the advocate general’s position that discriminatory measures 
could be justified under the rule of reason—that is, as an unwritten exception to Article 28 
that permits nondiscriminatory measures “when necessary in order to satisfy mandatory re- 
quirements relating in particular to the effectiveness of fiscal supervision, the protection of 
public health, the fairness of commercial transactions and the defence of the consumer,”” 
as well as to the protection of the environment.” The advocate general had argued, cor- 
rectly we believe, that the Court’s earlier decisions in cases such as Walloon Waste” and Aher- 
Waggon” had suggested a willingness to allow discriminatory treatment in the field of 


27 For an overview see, for example, Richard Whish, Recent Developments in Community Competition Law 1998/99, 
25 Eur. L. REV. 219 (2000). On the element of state-induced aid, see Malcolm Ross, State Aids and National Courts: 
Definitions and Other Problems—A Case of Premature Emancipation? 37 COMMON MKT. L. REV. 401 (2000). 

38 See, e.g., Peter Salje, Die Vereinbarkeit des Stromeinspeisungsgesetzes mit dem EG-Vertrag, 1998 RECHT DER INTER- 
NATIONALEN WIRTSCHAFT 186; Ilka Bürger & Falk Senger, Das neue Gesetz fiir den Vorrang Erneuerbarer Energien und 
seine verfassungs- und europarechtliche Problematik, 2000 UMWELT-UND PLANUNGSRECHT 215 (discussing new German 
law on renewable energies), 

* Cf. Felix Krieglstein, Renewable Energy Schemes and EC State Aid Provisions, 2001 Eur. ENVTL. L. REV. 51. 

2 Case C-120/78, Rewe v. Bundesmonopolverwaltung fiir Branntwein, 1979 ECR 649, para. 8, cited in Jacobs 
Opinion, supra note 9, para. 216. 

3 Case C-302/86, Commission v. Denmark, 1988 ECR 1-4607, para. 9 (“Danish Bottles”). 

* Case C-2/90, Commission v. Belgium, 1992 ECR 14431, para. 34 (“Walloon Waste”), discussed in Jacobs 
Opinion, supra note 9, paras. 222-26. 

~ 33 Case C-389/96, Aher “Waggon v. Germany, 1998 ECR 1-4473, discussed in Jacobs Opinion, supra note 9, para. 227. 
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environmental protection. Following the advocate general’s proposal, however, would have 
meant, in effect, the extension of Article 30 (previously Article 36)—which defines specific 
excedtions™ to the prohibition of discriminatory trade restrictions in the preceding two arti- 
cles—to an unwritten-exception, namely, environmental protection. The Court may have 
been concerned that such an extension would open the door for other unwritten justi- 
fications for restricting trade in a discriminatory manner. Unfortunately, the Court did not 
take up the advocate general’s challenge to articulate clearly the relationship between the 
rule of reason (under Article 28), Article 30, and Article 6. Perhaps the best way to under- 
stand its decision is that the protection of the environment can justify a discriminatory trade 
restriction only if required by the functional peculiarities of the relevant subject area. That 
was the decisive factor in Walloon Waste and Aher-Waggon, where the concept of rectifying 
waste at the source explained the need to differentiate based on national origin. The func- 
tional peculiarity in the present case, as emphasized by the ECJ, was that the energy market 
within the EC is not fully integrated. In such circumstances, discrimination based on the 
national origin of a commodity is not only less suspect than it ordinarily would be, but may 
be justified by environmental concerns. 

By upholding the German measure and by taking into account the current state of the 
energy market, * the EC] allows member states “to go it alone” in areas that are not yet fully 
harmonized. The Court thus enhances, in effect, the bargaining power of environmentally 
aware states in the debate on the harmonization of the energy market, and helps them 
thereby—rather than by legal requirement—to ensure that Article 6 of the EC Treaty is 
respected. In this regard, an important feature of the case is that the Court recognized the 
protection of the climate as a justification for restricting the free movemen: of goods. It is 
particularly noteworthy in this context that neither the EC nor its member states have rati- 
fied tne Kyoto Protocol. Thus, the Court has allowed individual member states to take the lead 
in combating climate change even before there are legally bound to take action. In taking this 
positon, the Court has emphasized the importance of environmental protection on a global 
scale. The position is, moreover, consistent with other EC] decisions in the environmental 
field (for example, Walloon Waste). The ultimate significance of the judgment may not be 
limited, however, to areas that have yet to be harmonized. In recognizing that the use of re- 
newable energy sources is also designed to protect the health and life of humans, animals, 
and plants,” the Court shows a willingness to accept environmental concerns as falling under 
one cf the express exceptions contained in Article 30. But even without this potential exten- 
sion of the Court’s reasoning, the decision may be regarded as an important contribution 
to strengthening environmental policies under the EC Treaty and to promoting the imple- 
mentation of multilateral environmental agreements. 


DOMINIK THIEME 
University of Diisseldorf 


BEATE RUDOLF 
University of Diisseldorf/Tuiane Law School 


3 The exceptions are “grounds of public morality, public policy or public security; the protection of health and 
life of humans, animals or plants; the protection of national treasures possessing artistic, historic or archaeological 
value; _and] the protection of industrial and commercial property.” EC Treaty, supra note 1, Art. 30 (previously 
Art. 36). 

55 Judgment, supra note 4, para. 78 & operative para. 2. 

3 Id, para.75. 
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Internal armed conflict—Rwanda—war crimes—universal jurisdiction 


NIVONTEZEV. PUBLICPROSECUTOR. At<http://www.vbs.admin.ch/internet/OA/d/urteile.htm>. 
Tribunal militaire de cassation (Switzerland), April 27, 2001. 


The conviction in Niyonteze v. Public Prosecutor’ for war crimes committed in an internal 
armed conflict is the first by a municipal court exercising universal jurisdiction under the 
1949 Geneva Conventions and Additional Protocol H.’ It is also the first conviction by such 

_acourt with respect to the genocide against the Tutsi and the massacres of moderate Hutu 
in Rwanda during the armed conflict between government forces (Forces Armées Rwar- 
daises, or FAR} and the rebel army of the Rwandan Patriotic Front (RPF) from April to July 
1994.3 After the defeat of the FAR, Fulgence Niyonteze and his family fled to Switzerland. 
Fellow countrymen reported him to the Swiss authorities, who launched an investigation * 
The International Criminal Tribunal for Rwanda (ICTR) did not take over the proceedings. 
Rwanda reportedly requested the extradition of the defendant, but Switzerland declined the 
request.° Nevertheless, the Rwandan government lent its full support to the Swiss proceeč- 
ings, which included what appears to be the first site visit by a municipal court exercising 
universal jurisdiction. 

There were three sets of factual allegations underlying the charges against Niyonteze, the 
mayor of Mushubati (prefecture of Gitarama) during the conflict in Rwanda: 


1. Upon his return from a trip to France,* Niyonteze convened a town meeting on 
Mushubati hill, reported that his commune had received “a bad mark” because 
many Tutsi and moderate Hutu had escaped the massacres, and urged the popu- 
lation to eliminate them. 


2. Thereafter, escorted by members of the FAR, the communal police, and th= 
Interahamwe militia (a Hutu group), he made several visits to the Kabgayi refuge2 
camp in order to induce the refugees to leave the camp and return home. While 


1 Niyonteze v. Public Prosecutor (Trib. militaire de cassation Apr. 27, 2001), at <http://www.vbs.admin.ch/ 
internet/OA/d/urteile.htm> [hereinafter Cassation judgment], seeinfranotes 25-28 and accompanying text. The 
trial court—the Tribunal militaire, Division 2, in Lausanne, Switzerland—rendered its decision on April 30, 1992 
(Trial judgment), see infra notes 12-20 and accompanying text. That decision was reviewed by the appeas 
court—the Tribunal militaire d'appel 1A, in Geneva—on May 26, 2000 (Appeals judgment), see infranotes 21-22 
and accompanying text. All decisions are in French. The Trial judgment and Appeals judgment are on file witn 
author. Translations throughout the case report are by the author unless otherwise indicated. 

? As such, it undoubtedly strengthens the process of international criminalization of internal atrocities. See 
Theodor Meron’s seminal article, The International Criminalization of Internal Atrocities, 89 AJIL 554 (1995). 

5In 1994, Switzerland had expelled an alleged Rwandan génocidaire. See Andreas Ziegler, Domestic Prosecution ard 
International Cooperation with Regard to Violations of International Humanitarian Law: The Case of Switzerland, 1997 
REVUE SUISSE DE DROIT INTERNATIONALE ET DE DROIT EUROPEEN 561. In 1995, Switzerland had to defer to the 
International Criminal Tribunal for Rwanda with respect to criminal proceedings against another Rwandan 
refugee. Prosecutor v. Musema, Application by the Prosecutor for a Formal Request for Deferral by Switzerlanc, 
No. ICTR-96-5—D (Mar. 4, 1996). The conviction in the instant case was preceded by an acquittal in 1997 bya 
Swiss court of a citizen from the former Yugoslavia accused of violations of the laws and customs of war during the 
Balkan war, In re G[abrez] (Trib. militaire, Div. 1, 1997), see Andreas R. Ziegler, Case Report: In re G., 92 AJIL 73 
(1998). 

* The UN Security Council, SC Res. 978 (Feb. 27, 1995), had urged states to take legal action against persor.s 
found within their territory against whom there was sufficient evidence that they were involved as perpetrators cf 
the 1994 events in Rwanda. Switzerland is regarded as the cradle of international humanitarian law, and the Swiss 
Federal Council is the depository of the 1949 Geneva Conventions and Additional Protocols. 

5 Rwanda and Switzerland have an extradition agreement, but Swiss federal law on international assistance in 
criminal matters bars extradition if the requesting state cannot guarantee that the extradited person will not ke 
executed or submitted to any treatment affecting his or her physical integrity. The Rwandan special genocide lav, 
Loi organique No. 8196 du 30/8/96 sur l’organisation des poursuites des infractions constitutives du crime de 
génocide ou de crimes contre humanité, commises à partir du ler Octobre 1990, at<http:/ /www.asf.be/Assises 
Rwanda2/fr/fr_ JUSTICE_loiorganique.htm>, however, provides the death penalty for certain categories of 
génocidaires. 

ê The defendant was in France from mid-March to mid-May, 1994. 
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at the camp, he ordered specific persons to be killed. The refugees who left the 
camp were massacred. 


fon 


He failed to attempt in any way to prevent or stop the killings i in his commune, 
although he had the authority and responsibility to do so.” 


The prosecutor argued’ that the defendant was criminally responsible for the following vio- 
latioms of the Swiss Military Penal Code (CPM):° murder (Article 116), incitement to murder 
(Articles 22 and 116), and violations of the laws and customs of war (Article 109). Counts 
of war crimes were brought under common Article 3 of the 1949 Geneya Conventions” and 
Article 4(2) (a) of Additional Protocol I." 

Shortly before the opening of the trial before the military tribunal in Lausanne,” the pros- 
ecutar amended the indictment by adding six counts based on the same factual allegations: 
genocide, incitement to commit genocide, complicity in genocide, crimes against humanity, 
incitement to commit crimes against humanity, and complicizy in crimes against humanity. 
For these new counts,,the prosecutor relied on customary international law. The tribunal 
gran`ed the defense motion to quash the amendment, however, on grounds of lack ofjuris- 
diction ratione materiae et loci over genocide and crimes against humanity under domestic law. 
The notions of genocide and crimes against humanity under customary international law 
were not, the tribunal held, directly applicable in the Swiss legal order.”* 

Th= defense also challenged the tribunal’s extraterritorial jurisdiction over murder and 
incitement to murder." The tribunal ruled on the basis of a historical and teleological inter- 
pretation that the wording of CPM Article 109(1)” provides for jurisdiction inter alia over 
miurcer committed in conjunction with war crimes. This defense motion was therefore 
dism ssed. 

Shortly before the trial, as part of a procedure called administration anticipée d’une preuve, 
the entire tribunal went to Rwanda in order to hear witnesses and visit the crime scene. Some 


? This summary of the factual allegations is adapted from the Cassation judgment, supra note 1, at 2. 
8 Id. at 3. 


°? Swiss military penal law (Code Pénal Militaire, or CPM), both substantive and procedural, is applicable to 
violations of international humanitarian law. The Swiss military judiciary, apart from its head, comprises civilian 
lawyers who are performing their annual mandatory military service. CPM Articles 9(1) and 108 endow the Swiss 

‘military courts with universal jurisdiction. See Dominique Schouwey, Crimes de guerre: Un état des lieux du droit suisse, 
REVUE INTERNATIONALE DE CRIMINOLOGIE ET DE POLICE TECHNIQUE 46 (1994). The CPM is available online at 
<http:.”/www.admin.ch/ch/f/rs/32.html>. 

1° Convention [No. I] for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 
Field, Aug. 12, 1949, Art. 3, 6 UST 3114, 75 UNTS 31; Convention [No. II] fer the Amelioration of the Condition 
of Wornded, Sick, and Shipwrecked Members of ‘Armed Forces at Sea, Aug. 12, 1949, Art. 3, 6 UST 3217, 75 UNTS 
85; Convention [No. III] Relative to the Treatment of Prisoners of War, Aug. 12, 1949, Art. 3, 6 UST 3316, 75 
UNTS 135; Convention [No. IV] Relative to the Protection of Civilian Persons i in Time of War, Aug. 12, 1949, Art. 
3, 6 UST 3516, 75 UNTS 287. 

1! Pxotocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims 
of Nor-International Armed Conflicts, opened for signature Dec. 12, 1977, 1125 UNTS 609. 

1? T-ial judgment, supra note 1. 

8 Switzerland has since ratified and implemented the 1948 Convention ‘on the Prevention and Punishment of 
the Crme of Genocide, Dec. 9, 1948, 78 UNTS 277. A new Article 264 in the Swiss criminal code—which entered 
into force on December 15, 2000—makes genocide a crime under domestic law and grants universal jurisdiction 
to the Swiss civilian courts if the suspect is in Switzerland and cannot be extradited (“s'il se trouve en Suisse et qu’il 
ne peu. étre extradé”). 

14 Tae maximum sentence for murder and incitement to murder is life imprisonment (CPM Article 116(1)), 
whereas war crimes are punishable by a maximum of twenty years’ imprisonment (CPM Articles 28 and 109(1)). 


15 COM Article 109, the core provision regarding war crimes, provides: 


Vioktions of the Laws of War: : 

(.) Whoever acts contrary to the provisions of any international agreement governing the laws of war or 
the protection of persons and property, or whoever acts in violation of any, other recognized law or 
custom of war shall be punished with imprisonment except in cases where other provisions involving more 
severe sanctions are applicable. For offences of high gravity the penalty is penal servitude. 

(2) For offences of little gravity, the punishment can consist of a disciplinary sanction. ` 


1 INTERNATIONAL YEARBOOK OF INTERNATIONAL HUMANITARIAN Law 512 n.190 (1998) (emphasis added). 
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two dozen witnesses, including eight expert witnesses, subsequently testified during the 
three-week trial.'° From the judgment it is clear that in assessing the evidence, the tribunal 
gave great weight to its own impressions of the site, particularly with respect to the first set 
of factual allegations. 

Although the defendant admitted that he had called a town meeting to address the popu- 
lation, he denied the use of any inflammatory language. He had simply called upon his 
administrés to “clear the brush” on Mushubati hill as part of their mandatory communal 
work. In respect of the second set of factual allegations, the defendant denied having been 
in Kabgayi during the relevant period. In respect of the third set of allegations, he claimed 
that the massacres in his commune had already started before his return from France and 
that, with only five policemen at his disposal, he was helpless to stop them, being outnum- 
bered and overpowered by militia and army forces. In addition, the defendant claimed that, 

„far from ordering their extermination, he had positively acted to save the lives of some 
Tutsi. A defense witness also suggested that some, if not all, of the prosecution witnesses 
were part of a “syndicate of informers” in which groups of Rwandans supposedly collabo- 
rated for the purpose of concocting testimony against particular persons for revenge or 
other motives. Finally, the defense maintained that the acts, even if proven, did not consti- 
tute war crimes; they were not linked to the armed conflict between the FAR and RPF. 

The tribunal found virtually all of the factual allegations to be proven.” It found the 
defense version of the meeting on Mushubati hill—which was contradicted by many wit- 
nesses—totally incredible. The prosecutor had presented linguists and Rwandan genocide 
experts to enlighten the tribunal about doublespeak in Rwandan public discourse; in the 
context of the 1994 events, the seemingly innocent word “brush” referred to Tutsi. More- 
over, why would a mayor, the tribunal asked itself, in the midst of war and massacres, make 
a priority of “clearing the brush” along access roads to a distant, uninhabited hill? And based 
on its visit to the hill, the tribunal determined that it could not, in any case, be a natural ven- 
ue for a town meeting. The tribunal concluded that by “clearing the brush” the defendant 
meant “killing Tutsi” and that the hill was chosen as the venue of the meeting only because : 
it was a known hiding place for refugees. Thus, the defendant had not only incited his sub- 
jects to kill, but also led them to their prospective victims. 

In respect of the second set of allegations, the tribunal found that the numerous identical 
statements of refugees from the camp were credible and that it was very unlikely that the 
defendant never visited the camp in nearby Kabgayi. During the period i in question, he 
moved freely in an official car, and many of his administrés, whom he owed protection, had 
sought refuge in the camp there. 

In respect of the third set of allegations, the tribunal found that a failure to protect per- 
sons had to be considered in the light of the overall comportment of the defendant. 
Although the defendant had, indeed, saved some individual Tutsi, he had done so purely 
out of self-interest. Finally, because the defense had not challenged the credibility of any 
particular prosecution witness during the trial, the tribunal refused to give any weight to the 
blanket allegation that the witnesses were part of a “syndicate of informers.” 

Basing its competence over violations of common Article 3 and Additional Protocol II on 
CPM Article 108(2), the tribunal held that international humanitarian law applied in all 


16 The trbunal adopted measures to guarantee the confidentiality of the testimony of defense eyewitnesses. 

1 The exceptions were the killing of a particular individual under the second set of allegations and the distri- 
bution of weapons to facilitate the massacres under the third set of allegations. 

18 A Canadian case against a Rwandan refugee also dealt with the interpretation ofa public speech and the cryp- 
tic meaning of certain terms. See William A. Schabas, Case Report: Mugesera v. Minister of Citizenship and Immi- 
gration, 93 AJIL 529 (1999). 

1 CPM Article 108 provides: 

(1) The provisions of this chapter are applicable to declared wars and other armed conflicts between two 


or more states... ; 
(2) The violation of international conventions is also punishable if they have a wider field of application. 
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of Rwanda during the conflict, whether or not actual combat took place in Mushubati, and 
that iz bound both civilians and members of the armed forces. The further questions were 
whether, as was required for a war crimes accusation to stand, the defendant represented 
de jure or de facto a party to the conflict, whether he acted in that capacity, and whether 
his acts related 'to the war effort. The tribunal found that Niyonteze’s conduct met these 
criteria: as a mayor he represented the central government, which was a party to the armed 
conflict; he had acted in his official capacity and had effective control over his administrés 
and also, in certain cases, over FAR and militia members; and he had acted te promote a 
primary goal ofa party to the armed conflict—namely, the extermination of both the Tutsi 
population and the Hutu opposition. The tribunal therefore found Niyonteze guilty of war 
crimes in respect of the speech on Mushubati hill and the events in Kabgayi. It also found 
the defendant guilty on two counts of incitement to murder, one count of complicity in 
murder, and one count of complicity in attempted murder. The tribunal also found, how- 
ever, zhat there was no legal basis for holding a mayor criminally responsible for neglecting 
his duties and that in the instant case such omission was in any event counterbalanced by 
the defendant’s positive actions. 

The defendant was sentenced to life imprisonment, the maximum sentence under the 
CPM, and to expulsion from Switzerland for fifteen years following the completion of the 
main sentence. In determining the penalty, the tribunal stated that the crimes committed 
by the defendant were “extremely grave” and “odious,”” and that saving some lives, as the 
defendant had done, certainly did not mitigate the ordering of a massacre. 

The Tribunal militaire d’appel (appeals tribunal), after a full new trial,” concurred with all 
of the lower tribunal’s factual findings (except the killing of one named individual). but 
reversed all convictions for common crimes (murder and incitement to murder) because of 
lack cf jurisdiction ratione personae over civilians under the CPM.” The appeals tribunal did 
uphold, however, the war crimes conviction of a civilian because the evidence showed that the 
defendant had (1) regularly exercised effective control not only over his administrés, but also 
over some FAR and militia members in his commune, and (2) convened the meeting at 
Mushubati hill and had, in his capacity as state agent, ordered FAR members to kill two named 
refugees in Kabgayi. The appeals tribunal also noted that it was nearly impossible to dissociate 
the massacres of Tutsi and moderate Hutu from the armed conflict between the FAR and RPF. 

Because his conviction for common crimes was overturned, the defendant faced a 
substantially lower maximum penalty.” The appeals tribunal took into account both aggra- 
vating and mitigating factors,” and sentenced him to fourteen years’ imprisonment followed 
by expulsion from Switzerland for fifteen years. 

On appeal to the Tribunal militaire de cassation (cassation tribunal), the defendant 
argued that the allegations, even if proven, could not be considered war crimes in the ab- 


2 Trial judgment, supra note 1, at 134. 
3! Appeals judgment, supra note 1. 
2? The appeals tribunal explained, id. at 33, that Article 109(1) 


is not intended to subject a civilian to the general application of military penal law. In fact, the provision 
addresses itself to persons ordinarily subject to the military penal law and aims to prevent such a person from 
claiming that he can be punished only under the Geneva Conventions and thereby get around the possible 
application of the more severe military penal law. 


See supra note 14. 
*4 See Appeals judgment, supra note 1, at 44: 


[His] professional situation and his status as mayor obliged him to protect his administrés, . . . or at least to 
akstain from harming them. The Appeals Tribunal considers this an aggravating factor. However, the 
Tribunal cannot ignore the fact that . . . the defendant confronted a chaotic situation that left him relatively 
limited freedom of decision and action. 


3 Cassation judgment, supra note 1. 
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sence of a close link with the armed conflict. The tribunal articulated two constitutive ele- 
ments ofa war crime committed in an internal armed conflict. First, the class of perpetrators 
extends to “all individuals lawfully invested with authority and who are expected to further 
or participate in the war effort because of their capacity as officials or agents of the state, or 
as persons holding a position of responsibility or as de facto representatives of the govern- 
ment.” Second, the link between the offense and the armed conflict must be close, “which 
means that it may not be vague or undetermined.””’ The court concluded that both con- 
ditions were satisfied in the instant case.” 


* Ck k k 


The trial of Niyonteze was in many respects the “twin” of the first trial and conviction 
before the ICTR in the Akayesu case. The indictment reads almost as a copy of that for 
Akayesu. Both defendants were mayors in the prefecture of Gitarama and belonged to the 
MDR (Mouvement démocratique républicain) political party. The factual allegations were 
similar. Like Niyonteze, Akayesu convened the population of his commune and addressed 
them in the now well-known doublespeak. Also like Niyonteze, Akayesu went to the refugee 
camp in Kabgayi in pursuit of specific individuals. The lines of defense showed strong 
similarities, too: “syndicates of informers,”*' widespread lawlessness, and the claim of having 
saved some lives. Several of the expert witnesses in the Swiss case had previously testified 
before the ICTR. For particular points—for example, the historical context of the 1994 
events and the powers ofa mayor in Rwanda—the Swiss tribunals relied heavily on Akayesu.” 

One final similarity between the Niyontezeand Akayesu cases is that Niyonteze’s argument 
that his acts did not constitute war crimes was based on the one presented by Akayesu. ICTR 
trial chamber J had ruled that there were two simultaneous but separate events in Rwanda 
in 1994—namely, a genocide and an armed conflict between the FAR and RPF—and that 
it was not proven that the conduct of Mayor Akayesu was closely connected to the govern- 
ment’s war effort: The Swiss tribunals applied the Akayesu legal standard but came to the 
opposite conclusion, in spite of strong factual similarities between the cases. Instead of 
seeing the genocide and armed conflict as separate events, they found that governmentoffi- 
cials, Interahamwe militia, and FAR were engaged in a common criminal enterprise. This 
conclusion may have been influenced by the fact that war crimes constituted the only juris- 
dictional basis for the Swiss tribunals. 

Whereas the Akayesu trial dragged on for fifteen months, the Swiss judiciary, although 
faced with similar logistical challenges, disposed of the case in the first instance in less than 
a month. The sentences were markedly different: fourteen years for Niyonteze, versus life 
imprisonment for Akayesu. 


28 Td. at 43. 

7 Td. at 42. 

*8 It found, however, that in the initial trial, the tribunal had erred in ordering the defendant's expulsion after 
the execution of the prison sentence without having considered a suspension (sursis) of the measure. This partial 
cassation of the judgment does not affect the guilty verdict or the sentence of imprisonment. 

2 Prosecutor v. Akayesu, No. ICTR-96—4_T, Judgment (Sept. 2, 1998); see Diane Marie Amann, Case Report: 
Prosecutor v. Akayesu, 93 AJIL 195 (1999). 

*° Prosecutor v. Akayesu, paras. 258, 267. 

% It is noteworthy that the allegation that the prosecution witnesses belonged to a “syndicate of informers” was 
brought forward by the same witness in both cases. 

2 For the context of the 1994 events, the tribunal also took judicial notice of the works of Gérard Prunier, Alain 
Ribaux, and Allison Des Forges (in particular, “Leave None to Tell the Story”: Genocide in Rwanda (1999)). 

3 Prosecutor v. Akayesu, paras. 642-44. Trial chamber H later followed the narrow definition of war crimes. See 
Prosecutor v. Kavishema, No. ICTR-95-1-T, Judgment, paras. 173-75, 185-89, 604-24 (May 21,1999). In Akayesu, 
the appeals chamber rejected the trial chamber’s definition of war crimes as too narrow. Prosecutor v. Akayesu, 
No. ICTR-96—4-A, Judgment, paras. 444-45 (June 1, 2001). 
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The Niyonteze case’s third set of factual allegations is puzzling. The tribunal in Lausanne 
rightly observed that the neglect of official duties (omission) is not a war crime per se. Per- 
haps the prosecutor confused this point with the principle of superior or command respon- 
sibility as codified in Articles 6(3) of the ICTR Statute,” 7(3) of the Statute of the Inter- 
national Criminal Tribunal for the Former Yugoslavia,” and 86(2) of Additional Protocol I. 

This trial provides a basis for responding to some frequently heard objections to the exer- 
cise of universal jurisdiction. With regard to evidentiary problems, the Swiss authorities, who 
had learned from the Gabrez case,” managed to present clear evidence of guilt—in spite of 
cultural differences and geographic distance—using such techniques as expert testimony 
and site inspection. With regard to the arbitrary determination of forum, it may seem cruel 
to try a suspect and subject him to a long prison sentence in the country of his coincidental 
arrest. But in this case the defendant came to Switzerland voluntarily, and his immediate 
family still lives there. It is by no means clear that it would be more humane to send him 
back to Rwanda either for trial or to serve his sentence. 

The Niyonteze case demonstrates that once judicial authorities have gained ANS are 
willing to devote the necessary resources, and can count on the assistance of the territorial 
state, perpetrators of crimes under international law can be tried fairly and speedily in a 
foreign state. 


Luc REYDAMS 
University of Notre Dame 


* Statute of the International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and 
Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwandaand Rwandan 
Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring States, 
Between 1 January 1994 and 31 December 1994, SC Res. 955, annex, UN SCOR, 49th Sess., Res. & Dec., at 15, UN 
Dot: S7 INF/50 (1994), reprinted in 33 ILM 1602 (1994). 

55 Statute of the International Tribunal for the Prosecution of Persons Responsible fo for Serious Violations of 
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991, UN Doc. 
$/25704, annex (1993), reprinted in 32 ILM 1192 (1993). 

38 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims 
of International Armed Conflicts, June 8, 1977, 1125 UNTS 3. 

37 In re G[abrez] (Trib. militaire, Div. 1, 1997) (Switz.). See supra note 3. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


EDITED By SEAN D. MURPHY 


LEGAL REGULATION OF USE OF FORCE 
Terrorist Alacks on World Trade Center and Pentagon 


On September 11, 2001, nineteen persons of non-U.S. nationality boarded iis U.S. com- 
mercial passenger jets in Boston, Newark, and Washington, hijacked the aircraft minutes after 
takeoff, and crashed them into the World Trade Center in New York, the Pentagon in’ 
northern Virginia, and the Pennsylvania countryside.’ All told, some three thousand persons 
were killed in the incidents, the worst casualties experienced in the United States in a single 
day since the American Civil War. 

In Boston, five hijackers—Satam Al Suqami, Waleed Alshehri, Wail Alsheri, Mohamed Atta, 
and Abdulaziz Alomari—boarded American Airlines Flight 11, which departed from Logan 
Airport at 8:10 A.M. en route to Los Angeles. After takeoff, the hijackers seized the plane, 
flew it to New York City, and, at 8:48 A.M., crashed it into the north tower of the World Trade 
Center. Also in Boston, five hijackers—Marwan Al-Shebhi, Fayez Ahmed, Ahmed Alghamdi, 
Hamza Alghamdi, and Mohaid Alshehri—boarded United Airlines Flight 175, which de- 
parted from Logan at 7:58 A.M. en route to Los Angeles. After takeoff, the hijackers seized 
the plane, flew it to New York City, and, at 9:03 A.M., crashed it into the south tower of the 
World Trade Center. 

Both 110-story towers—in which roughly 50,000 people worked—erupted into flames, forc- 
ing massive evacuations of those working on the floors below the impact sites. At 9:50 A.M., 
the south tower collapsed, followed by the north tower at 10:30 A.M., obliterating some 12 
million square feet of office space (an amount equivalent to all the office space in Atlanta 
or Miami) and damaging another 18 million square feet of office space in other Manhattan 
buildings. Among other things, a subway station, two electrical substations, and some thirty- 
three miles of cables were crushed.” Nearly 2,900 persons were, as of the end of 2001, con- 
firmed dead or missing at the World Trade Center, and 157 passengers, crew, and hijackers 
were killed on the two planes.’ 


1 SeeMichael Grunwald, Terrorists Hijack 4 Airliners, Destroy World Trade Center, Hit Pentagon; Hundreds Dead, WASH. 
POST, Sept. 12, 2001, at Al; David Firestone & Dana Canedy, £ B.I. Documents Detail the Movements of 19 Men Believed 
to Be Hijackers, N.Y. TIMES, Sept. 15, 2001, at A3. 

2 See Michael Grunwald, Terror's Damage: Calculating the Devastation, WASH. POST, Oct. 28, 2001, atAl2. The New 
York City comptroller issued a rough estimate of the cost of the attack on the World Trade Center: $11 billion in 
the loss of “human productive value”; $34 billion in property loss (an amount nearly double the damage from the 
previously worst disaster in U.S. history, Hurricane Andrew); $14 billion in cleanup and police costs; and $21 
billion from the interruption of business in the lower Manhattan districts. /d. By contrast, U.S. investigators tracing 
the funds of the hijackers estimated that the cost of orchestrating the four hijackings was no more than $500,000. 
See Kate Zernike & Don Van Natta, Jr., Hijackers’ Meticulous Strategy of Brains, Muscle and Practice, NY. TIMES, Nov. 
4,2001,atAl.  ~ 

* See Dead and Missing, N.Y. TIMES, Jan. 28, 2002, at A6; Eric Lipton, Toll from Attack at Trade Center Is Down Sharply, 
N.Y. TIMES, Nov. 21, 2001, at Al. Officials have continued to identify bodies, confirm deaths, and sort through 
errors and duplications, leading some to speculate that the final figure might be lower. 
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Just outside of Washington, D.C., five hijackers—Khalid Almihdhar, Majed Moged, Nawaf 
Al Hemzi, Salem Al Hamzi, and Hani Hanjour—boarded American Airlines Flight 77, which 
departed from Dulles Airport at 8:10 A.M. en route to Los Angeles. After takeoff, the hi- 
jackers seized the plane and, at 9:39 A.M., crashed it into the Pentagon, killing themselves 
and F fty-nine passengers and crew. On the ground, 125 persons were killed immediately or 
in the incinerating collapse that followed.* 

In Newark, four hijackers—Saeed H. Alghamdi, Ahmed Al- Hacnawt Ahmed Alnami, and 
Ziad Samir Jarrah—boarded United Airlines Flight 93, which departed from Newark Airport 
(one of the three major airports serving the New York metropolitan area) at 8:01 A.M. en 
rout= to San Francisco. After takeoff, the hijackers seized the plane, but apparently because 
ofa revolt against the hijackers by some of the forty passengers and crew, the plane crashed 
into the Pennsylvania countryside at 10:10 A.M." No one survived. 

In response to the terrorist attacks, the U.S. Federal Aviation Administration immediately 
ordered U.S. flights to land at the nearest airports, banned takeoffs from any U.S. airport 
for twenty-four hours, and diverted international flights to Canada. Congress passed, and 
President Bush signed into law on September 18, a $40 billion appropriation for emergency 
funds primarily for disaster assistance and antiterrorist initiatives, needed to respond to the 
attacks.® Because the airline industry sustained heavy losses—from the attacks themselves 
(incl_ding potential liability), the closure of U.S. airspace, and the reluctance of passengers 
to resime flying—President Bush also signed into law on September 22 a multibillion dollar 
aid peckage for the industry.’ This aid package includes the “September 11th Victim Com- 
pensation Fund of 2001,”* whose purpose is to provide monetary compensation, if necessary 
through a relative, to any individual who was physically injured or killed in the September 11 
attac. At the same time, the establishment of the fund was designed to help stabilize the 
airline industry by protecting American Airlines and United Airlines from potentially devas- 
tating lawsuits.’ 

In the wake of the attacks, U.S. law enforcement agencies commenced the largest criminal 
inves: gation in the nation’s history. The investigation revealed that the nineteen hijackers 
had worked as a single, integrated group for a period of eighteen months with little outside 
help other than funding. The six leaders of the group were well-educated, entered the United 
States earlier than the others, and trained as pilots. The others were younger and less edu- 
cated. and served as “foot soldiers” to control the passengers." Immediately after the attacks, 
U.S. government officials suspected that the hijackers had been authorized and funded by 

.a Sauñ Arabian expatriate, Osama bin Laden, based in Afghanistan and working through his 
secrezve, compartmentalized terrorist network, Al Qaeda." Bin Laden’s overall objectives 


1 SeePead and Missing, supra note 3; Don Phillips, Hijackers Targeted Pentagon, Data Show, WASH. POST, Sept. 21, 
2001, atA10; Susan Levine, Services Begin This Weekend for Pentagon Crash Victims, WASH. POST, Sept. 15, 2001, atA21. 

5 See Dead and Missing, supra note 3; Charles Lane, Don Phillips, & David Snyder, A Sky Filled with Chaos, 
Uncertcerty and True Heroism, WASH. POST, Sept. 17, 2001, at A3. 

ê Pus L, No. 107-38, 115 Stat. 220 (2001). 

7 Air Transportation Safety System Stabilization Act, Pub. L. No. 107-42, 115 Stat. 230 (2001). 

8 Id.. Title IV, 115 Stat. 230, 237 (2001). 

? The attorney general, acting through a special master, is responsible for administering the program. A 
claimar..who files under the program can receive payment within 120 days without any showing of fault, but waives 
any rig to file a civil action for damages sustained as a result of the attacks. All claims must be filed within two 
years aftzr the initial regulations governing the program are promulgated by the Department of Justice. Payments 
are made by the U.S. government, but the amount for which the claimant is eligible is left to the special master 
(applyizg the law of the state in which the crash occurred), does not include punitive damages, and is to be 
reduce: by amounts received by the claimant from other sources. The law called for the regulations to be estab- 
lished b- December 21, 2001. For information on the regulations, see Notice of Inquiry and Advance Notice of 
RulemzEing, 66 Fed. Reg. 55,901 (Nov. 5, 2001). See<http://www,justice.gov/victimcompensation/>; see also Diana 
B. Henr&ques & David Barstow, Victims’ Fund Likely to Pay Average of $1.6 Million Ecch, N.Y. TIMES, Dec. 21, 2001, at Al. 

10 See.amy Goldstein, Hijackers Led by Core Group, WASH. POST, Sept. 30, 2001, at Al. 

U Seeman Eggen & Vernon Loeb, U.S. Intelligence Points to Bin Laden Network, WASH. POST, Sept. 12, 2001, at Al. 
For background on bin Laden, s see PETER L. BERGEN, HOLY WAR, INC.: INSIDE THE SECRET WORLD OF OSAMA BIN 
LADEN (2001). 
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reportedly are to oust pro-Western governments in the Middle East, to remove U.S. military 
forces from the region, and to prevent an Arab-Israeli peace settlement. Even prior to 
September 11, Al Qaeda had been suspected of involvement in the 1993 bombing of the 
‘World Trade Center that killed 6 persons and wounded more than 1,000; the 1996 bombing 
ofa U.S. military housing complex in Dhahran, Saudi Arabia, that killed 19 U.S. servicemen 
and wounded 372 other persons; the 1998 bombings of U.S. embassies in Tanzania and Kenya 
that killed 224 persons and wounded some 5,000 others; and the October 2000 bombing of 
the USS Colein the harbor of Aden, Yemen, that killed 17 U.S. sailors and wounded 39.” 
Western governments reportedly believe that once Al Qaeda terrorists are sent to a country, 
they are provided considerable latitude in selecting their targets and executing their plans, 
since doing so minimizes the likelihood of detection.” 

On October 4, 2001, the United Kingdom released a document entitled “Responsibility 
for the Terrorist Atrocities in the United States, 11 September 2001.” The document pro- 
vided background on bin Laden, Al Qaeda, and their relationship to the de facto govern- 
ment of Afghanistan, the Taliban." The document then noted: 


21. Al Qaida virulently opposes the United States. Usama Bin Laden has urged and in- 
cited his followers to kill American citizens, in the most unequivocal terms. 


29. On 12 October 1996 he issued a declaration of jihad as follows: 


“The people of Islam have suffered from aggrasion, iniquity and injustice imposed by the Zionist- 
Crusader alliance and their collaborators . 


It is the duty now on every tribe in the Arabian peninsula to fight jihad and cleanse the land from 
these Crusader occupiers. Their wealth is booty to those who kill them. . 


My Muslim brothers: your brothers in Palestine and in the land of the two Holy Places [i.e. Saudi 
Arabia] are calling upon your help and asking you to take part in fighting against the enemy-—the 
Americans and the Israelis. They are asking you to do whatever you can to expel the enemies out 
of the sanctities of Islam.” 


Later in the same year he said that 


“terrorising the American occupiers [of Islamic Holy Pao is a aian and logical 
obligation.” 


In February 1998 he issued and signed a ‘fatwa’ which included a decree to all Muslims: 


. the killing of Americans and their civilian and military allies is a religious duty for each and 
every Muslim to be carried out in whichever country they are until Al Aqsa mosque has been 
liberated from their grasp and until their armies have left Muslim lands.” 


In the same ‘fatwa’ he called on Muslim scholars and their leaders and their youths to 


“launch an attack on the American soldiers of Satan.” 


and concluded: 


12 See Karen DeYoung & Michael Dobbs, Bin Laden: Architect of New Global Terrorism, WASH. POST, Sept. 16, 2001, 
at A8; Walter Pincus, Bin Laden Seeks Instability in Mideast, Ex-Agent Says, WASH. POST, Sept. 30, 2001, at A31. For 
the U.S. military response to the bombings of the U.S. embassies in East Africa, see Sean D. Murphy, Con- 
temporary Practice of the United States, 93 AJIL 161 (1999). 

8 See Douglas Frantz & Raymond Bonner, Web of Terrorism: Investigators See Links to bin Laden in Gaza and Across 
Europe, N.Y. TIMES, Sept. 23, 2001, at A1; see also Peter Finn & Sarah Delaney, Al Qaeda's Tracks Deepen in Europe, 
WASH. POST, Oct. 22, 2001, at Al; Doug Struck, Howard Schneider, Karl Vick, & Peter Baker, Borderless Network of 
Terror, WASH. POST, Sept. 23, 2001, at Al. 

1 After the Soviet Union withdrew its military forces from Afghanistan in 1989, Afghan militias previously allied 
against the Soviets turned on one another. A radical Islamic group, the Taliban, began seizing Afghan territory 
in 1994, starting at its home base in Kandahar province and reaching the capital, Kabul, in 1996. The Taliban 
quelled the militias and imposed a strict form of Islam throughout most of the country. For background on the 
Taliban, see AHMED RASHID, TALIBAN: MILITANT ISLAM, OILAND FUNDAMENTALISM IN CENTRALASIA (2001); PETER 
MARSDEN, THE TALIBAN: WAR, RELIGION AND THE NEW ORDER IN AFGHANISTAN (1998). 
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“We—with God's help—call on every Muslim who believes in God and wishes to be rewarded to 
comply with God’s order to kill Americans and plunder their money whenever and wherever they 
nd it. We also call on Muslims . . . to launch the raid on Satan’s US troops and the devil’s 
supporters allying with them, and to displace those who are behind them.” 


Furtt er, the UK document described certain evidence that connected the hijackers to bin 
Laden. 


Z1. Nineteen men have been identified as the hijackers from the passenger lists of the 
>ur planes hijacked on 11 September 2001. At least three of them have already been 
>ositively identified as associates of Al Qaida. One has been identified as playing key 
moles in both the East African embassy attacks and the USS Cole attack.”* Investigations 
continue into the backgrounds of all the hijackers. 


52. From intelligence sources, the following facts have been established subsequent to 
-1 September; for intelligence reasons, the names of associates, though known, are not 
gven: 


e In the run-up to 11 September, Bin Laden was mounting a concerted propaganda 
campaign amongst like-minded groups of people—including videos and docu- 
mentation—justifying attacks on Jewish and American targets; and claiming that those 
who died in the course of them were carrying out God's work. 


© We have learned, subsequent to 11 September, that Bin Laden himself asserted 
shortly before 11 September that he was preparing a major attack on America.” 


© In August and early September close associates of Bin Laden were warned to return 
to Afghanistan from other parts of the world by 10 September. 


€ Immediately prior to 11 September some known associates of Bin Laden were naming 
the date for action as on or around 11 September. 


€ Since 11 September we have learned that one of Bin Laden’s closest and most senior 
associates was responsible for the detailed planning of the attacks.’® 


< There is evidence of a very specific nature relating to the guilt of Bin Laden and his 
associates that is too sensitive to release. 


E3. Usama Bin Laden remains in charge, and the mastermind, of Al Qaida. In Al Qaida, 
at operation on the scale of the 11 September attacks would have been approved by 
Usama Bin Laden himself. 


6. The modus operandi of 11 September was entirely consistent with previous attacks. 
AT Qaida’s record of atrocities is characterised by meticulous long-term planning, a 
desire to inflict mass casualties, suicide bombers, and multiple simultaneous attacks. 


6=. The attacks of 11 September 2001 are entirely consistent with the scale and sophisti- 
cation of the planning which went into the attacks on the East African Embassies and 


15 UZ Press Release, 10 Downing Street Newsroom, Responsibility for the Terrorist Atrocities in the United 
States, paras. 21-22 (Oct. 4, 2001), at <http://www.number-10.gov.uk/news.esp?Newsld=2686>. This document 
was subsequently updated on November 14, 2001, see infra note 23. 

16 [E-itor’s Note: That individual reportedly was Khalid Almihdhar. SeeJeff Gerth & Don Van Natta, Jr., Suspect 
Is Linkeé to Other Attacks on American Sites, N.Y. TIMES, Oct. 6, 2001, at Al. The USS Coleis a U.S. destroyer that was 
refueli qz in Yemen when a harbor boat containing a bomb exploded beside it, killing 17 sailors. SeeJohn F. Burns 
& Stevea Lee Myers, Blast Kills Sailors on U.S. Ship in Yemen, N.Y. TIMES, October 13, 2000, at Al.] 

1 [Ecitor’s Note: News reports asserted that interrogations of bin Laden’s extended family in Saudi Arabia 
revealex that he had telephoned his mother in Syria on September 10 to tell her that he could not meet her there 
becaus>“something big” was imminent that would end their communications for a long time. See Patrick E. Tyler 
& Phili— Shenon, Call by bin Laden Before Attacks Is Reported, N.Y. TIMES, Oct. 2, 2001, at B5.] 

18 TE Btor's Note: That senior associate was subsequently reported as being Mohammed Atef, a former Egyptian 
policeraan and an associate of bin Laden for more than a decade. See Dan Eggen & Serge F. Kovaleski, Bin Laden 
Aide Im*icated, WASH. POST, Oct. 7, 2001, at Al. Atef was reportedly killed in the U.S. bombing campaign in mid- 
Novem=er 2001. See James Risen, Bin Laden Aide Reported Killed by U.S. Bombs, N.Y. TIMES, Nov. 17, 2001, at Al.] 
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the USS Cole. No warnings were given for these three attacks, just as there was none on 
11 September. i 


66. Al Qaida operatives, in evidence given in East African Embassy bomb trials, have 

described how the group spends years preparing for an attack. They conduct repeated 

surveillance, patiently gather materials, and identify and vet operatives, who have the 
, skills to participate in the attack and the willingness to die for their cause. 


67. Thé operatives involved in the 11 September atrocities attended flight schools, used 
flight simulators to study the controls of larger aircraft and placed potential airports and 
routes under surveillance. 


68. Al Qaida’s attacks are characterised by total disregard for innocent lives, including 
Muslims. In an interview after the East African bombings, Usama Bin Laden insisted 
that the need to attack the United States excused the killing of other innocent civilians, 
Muslim and non-Muslim alike. 


69. No other organisation has both the motivation and ihe capability to carry out attacks 
like those of 11 September—only the Al Qaida network under Usama Bin Laden.” 


According to UK Prime Minister Tony Blair, the evidence detailed i in the document left 
“absolutely no doubt that bin Laden and his network are.responsible” for the hijackings.” 
Thereafter, the United States confirmed the information contained in the UK document.” 
On October 4, Pakistan—a Muslim country—said that the evidence that the United States 
had compiled concerning bin Laden’s responsibility for the attacks would provide a suf- 
ficient basis for an indictment in a court of law.” Bin Laden himself, however, did not 
publicly and expressly claim responsibility for the attacks.” 

Some U.S. officials suspected an Iraqi role in the attacks; one of the leaders of the hi- 
jackers, Mohamed Atta, reportedly met with an Iraqi intelligence agent in Prague in June 
2000." Intelligence agencies from a number of countries SPES concluded, however, 
that Iraq was not involved in the attacks.” 

U.S. officials asserted thàt Al Qaeda used a web of danes companies, and fraudulent 
activities (using credit cards and food stamps) to raise funds and to move those funds across 
the globe. On September 24, President Bush invoked his presidential authority, including 
that under the International Emergency Economic Powers Act (IEEPA), to issue an execu- 
tive order that expanded the U.S. Treasury Department’s power to target financial support 
for terrorist organizations worldwide.” In particular, the executive order froze the assets of 


19 UK Press Release, supra note 15, paras, 61-69. The document stated that this material “comes from 
intelligence and the criminal investigation to date. The details of some aspects cannot be given, but the facts are 
clear from the intelligence.” Id., para. 2. 

2 See Patrick E.Tyler, British Detail bin Laden’s Link to U.S. Attacks, N.Y. TIMES, Oct. 5, 2001, at Al. 

2! See David E, Sanger, White House Approved Data Blair Released, N.Y. TIMES, Oct. 6, 2001, at B6. 

22 See John F. Burns, Pakistan Finds U.S. Charges Good Enough for Court, NY. TIMES, Oct. 5, 2001, at B5. 

23 On November 14, the United Kingdom released a revised document asserting that bin Laden had made a 
videotape for distribution among Al Qaeda members in which he declared that his network instigated the Sep- 
tember 11 incidents “in self-defence. And it was in revenge for our people killed in Palestine and Iraq.” See UK 
Press Release, 10 Downing Street Newsroom, Responsibility for the Terrorist Atrocities in the United States, para. 
66 (Nov. 14, 2001), at<http://www.pm.gov.uk/news.asp?Newsld=3025>; see also T. R. Reid, Tape Proves Bin Laden 
Is Guilty, Britain Says, WASH. POST, Nov. 15, 2001, at A29. That videotape reportedly was of an interview of bin Laden 
by a Persian Gulf television network, Al Jazeera, that was never aired. See James Risen & Patrick E. Tyler, Interview 
with bin Laden Makes the Rounds, N.Y. TIMES, Dec. 12, 2001, at B5. After U.S. ground forces were deployed to 
Afghanistan, the United States obtained possession ofa videotape showing bin Laden laughing and boasting about 
the September 11 attacks, making statements such as “[wJe calculated in advance the number of casualties from 
the enemy, who would be killed based on the position of the tower” (translated from Arabic). See Elisabeth Bumiller, 
Bin Laden, on Tape, Boasts of Trade Center Attacks; U.S. Says It Proves His Guilt, N.Y. TIMES, Dec. 14, 2001, at Al. 

21 See Peter Finn, Czechs Confirm Key Hijacker’s ‘Contact’ with Iraqi Agent in Prague, WASH. POST, Oct. 27, 2001, at A18. 

3 See Raymond Bonner, Experts Doubt Iraq Had Role in Latest Terror Attacks, N.Y. TIMES, Oct. 11, 2001, at B7; see 
also Rick Weiss, Germ Tests Point Away from Iraq, WASH. POST, Oct. 50, 2001, at A9. 

% Exec. Order No. 13,224, 66 Fed. Reg. 49,079 (2001); see Mike Allen & Paul Blustein, Bush Moves to Cut 
Terrorists’ Support, WASH. POST, Sept. 25,2001; at Al. 
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twer-ry-seven persons (including bin Laden) and groups, and blocked the U.S. transactions 
of those persons and of others who support them. Further, the executive order increased 
the ability of the Treasury Department to block U.S. assets of, and to deny access to U.S. 
markets by, foreign banks that refused to cooperate with U.S. authorities in identifying and 
freesmg terrorist assets abroad. Finally, the order authorized the secretary of state and the 
secre-ary of the treasury from time-to-time to make additional designations (which occurred 
on November 2, when twenty-two additional groups were added).”” By early October, the 
Treasury Department reportedly had frozen more than $100 million of suspected terrorist 
asset= in domestic and foreign banks.” In early November, the United States launched a 
roura of domestic raids and international banking actions to shut down two financial net- 
worke that were allegedly funding Al Qaeda.” In its efforts to seize terrorist assets, the 
Unit=d States received support from some countries, such as Saudi Arabia and the United 
Arab Emirates,” but encountered resistance from others.*! 

The United States regarded the September 11 incidents as comparable to a military 
attack. In the week following the attacks, President Bush declared a national emergency” 
and called to active duty the reserves of the U.S. armed forces.” He also signed into law a 
joint -esolution of Congress that, after noting that “the President has authority under the 
Constitution to take action to deter and prevent acts of international terrorism against the 
United States,” provided in Section 2: 


(=) IN GENERAL. That the President is authorized to use all necessary and appropriate 
Erce against those nations, organizations, or persons he determines planned, 
zuthorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, 
c7 harbored such organizations or persons, in order to prevent any future acts of inter- 
rational terrorism against the United States by such nations, organizations or persons. 


(>) WAR POWERS RESOLUTION* REQUIREMENTS. 


(1) SPECIFIC STATUTORY AUTHORIZATION. Consistent with section 8(a) (1) of the War 
Powers Resolution, the Congress declares that this section is intended to 
constitute specific statutory authorization within the meaning of section beth) 
of the War Powers Resolution. 


(2) APPLICABILITY OF OTHER REQUIREMENTS. Nothing i in this resolution supersedes 
any requirement of the War Powers Resolution.” 


Furtker, in a speech to the Congress on September 20, President Bush declared: “On 
September 11th, enemies of freedom committed an act of war against our country.” The 


7 SæU.S, Dep’t of State Press Release on Designation of 22 Foreign Terrorist Organizations Under Executive 
Order 13,224 (Nov. 2, 2001), at<http://www,state.gov>; Alan Sipress, Crackdown Expanded to All Groups in Terror 
List, WSH. POST, Nov. 3, 2001, at A18. These groups were already listed on the State Department's list of foreign 
terroris. organizations. For background on that list, see Sean D. Murphy, Contemporary Practice of the United 
States, £4 AJIL 365 (2000). 

2 Se Xaren DeYoung & Dan Eggen, $100 Million in Terrorists’ Assets Frozen, U.S. Says, WASH. POST, Oct. 3, 2001, at A9. 

9 S@Dana Milbank & Kathleen Day, Businesses Linked to Terrorists Are Raided. WASH. POST, Nov. 8, 2001, at Al; 
Daniel Williams, Swiss Probe Illustrates Difficulties in Tracking Al Qaeda’s Cash, WaSH. POST, Nov. 12, 2001, at A19. 

3 SeJeff Gerth & Judith Miller, U.S. Makes Inroads in Isolating Funds of Terror Groups, N.Y. TIMES, Nov. 5, 2001, 
at Al; szudis Freeze Funds of 66 on U.S. List, N.Y. TIMES, Nov. 1, 2001, at B4. 

3! Se, e.g, Howard Schneider, Lebanon Won't Freeze Hezbollah Assets, WASH. POST, Nov. 9, 2001, at A21. 

2 Proclamation 7463, 66 Fed. Reg. 48,199 (Sept. 18, 2001). 

3 Exec. Order No. 13,223, 66 Fed. Reg. 48,201 (Sept. 18, 2001). 

54 [Eitor’s Note: The War Powers Resolution of 1973, 50 U.S.C. §§1541-1548 (1994), calls upon the President 
to not Congress within 48 hours any time that U.S. armed forces are introduced into situations involving 
hostilit.-s or imminent hostilities, and in certain other situations. Pursuant to the resolution, the President then 
must texminate any use of those forces within 60 days unless Congress declares war, grants an extension, or is 
physicelty unable to meet.] 

35 Av shorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001). , 

3 See Address Before a Joint Session of the Congress on the United States Response to the Terrorist Attacks of 
Septercker 11, 37 WEEKLY COMP. PRES. DOC. 1347, 1347 (Sept. 20, 2001) [hereinafter Address Before a Joint Session]. 
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President created an Office of Homeland Security, as well as a Homeland Security Council, 
charged with developing and coordinating the implementation ofa comprehensive national 
strategy to secure the United States from terrorist threats or attacks.” The potential for 
further attacks was confirmed when, in late September, European law enforcement author- 
ities uncovered a fully developed plan to blow up the U.S. Embassy in Paris.” Intelligence 
reports of possible further attacks deemed credible by U.S. authorities led the Federal 
Bureau of Investigation (FBI) on October 11 and 29 to issue global alerts that more terrorist ` 
attacks might be carried out against U.S. targets in the United States or abroad.” Finally, 
during October 2001, sixteen persons in Florida, New Jersey, New York, and Washington, 
D.C., became infected with anthrax, either by inhalation or by contact with their skin, from 
contaminated letters sent through the U.S. mail system. Four persons who inhaled the virus 
died.” As of the end of 2001, law enforcement authorities were unsure whether the anthrax 
letters were the work of persons linked to the September 11 incidents, of domestic ex- 
tremists motivated by hatred of the U.S. government, of a disturbed loner with a personal 
grievance, or of someone else.*! When France sought to propose a UN Security Council 
resolution condemning the anthrax attacks, the United States responded that such a reso- 
lution was inappropriate until such time as it could be determined that they were not a 
domestic criminal matter.” 

Although the United States had never recognized the Taliban regime as the government 
of Afghanistan—and therefore had no diplomatic relations with that group—certain U.S. 
demands were communicated to the Taliban through the government of Pakistan. Further, 
President Bush issued. the demands in a widely reported speech to a joint session of the U.S. 
Congress. 


[T]he United States of America makes the following demands on the Taliban: Deliver 
to United States authorities all the leaders of Al Qaida who hide in your land. Release 
all foreign nationals, including American citizens, you have unjustly imprisoned. Protect 
foreign journalists, diplomats, and aid workers in your country. Close immediately and 
permanently every terrorist training camp in Afghanistan, and hand over every terrorist 
and every person in their support structure to appropriate authorities. Give the United 
States full access to terrorist training camps, so we can make sure they are no longer oper- 
ating. These demands are not open to negotiation or discussion. The Taliban must act 
and act immediately. They will hand over the terrorists, or they will share in their fate. 


57 Exec. Order No. 13,228, 66 Fed. Reg. 51,812 (Oct. 10, 2001). 

38 See Chris Hedges, The Inner Workings of a Plot to Blow Up the U.S. Embassy in Paris, NY. TIMES, Oct. 28, 2001, at B1. 

° See Dan Eggen & Bob Woodward, FBI Issues 2nd Global Attack Alert, WASH. POST, Oct. 30, 2001, at Al. 

10 See Confirmed Anthrax Cases, WASH. POST, Nov. 1, 2001, at A8. Anthrax is a disease caused by the bacterium 
Bacillus anthracis, which occurs naturally in the soil in certain regions and can be maintained in laboratories. 
Unlike many bacteria, Bacillus anthracis can form spores, which are inactive and durable, and which can germinate 
into bacteria once inside a human. For background on the threat of bioterrorism, see The Threat of Bioterrorism and 
the Spread of Infectious Diseases: Hearing Before the Senate Comm. on Foreign Relations, 107th Cong. (2001). 

Anthrax spores were found at dozens of locations, forcing the closure of several major government offices, 
including congressional offices and the Supreme Court, and otherwise creating widespread apprehension about 
the receipt of mail in the United States. See, e.g., Carol Morello & Avram Goldstein, Anthrax Scare Closes High Court; 
Treatment Urged for Thousands, WASH. POST, Oct. 27, 2001, at Al; John Lancaster & Susan Schmidt, 31 Exposed to 
Anthrax on Capitol Hill; House Shuts Down; Senate Offices Close, WASH. POST, Oct. 18, 2001, at Al. By mid-November, 
law enforcement authorities had identified only four letters sent through the U.S. postal system that contained 
anthrax spores: letters sent to Senate majority leader Tom Daschle, to Senator Patrick J. Leahy, to NBC news 
anchor Tom Brokaw, and to the offices of the New York Post newspaper. See Dan Eggen & Susan Schmidt, Fourth 
Anthrax Letter Discovered by FBI, WASH. POST, Nov. 17, 2001, at Al; Tracing ihe Deadly Path of Anthrax, N.Y. TIMES, Oct. 
31, 2001, at B6. 

“l See David Johnston, Baffled F.B.I. Asks for Aid in Solving Riddle of Anthrax, NY. TIMES, Nov. 3, 2001, at Al; Peter 
Slevin, No Consensus on Who Wrote Anthrax Letters, WASH. POST, Oct. 25, 2001, at A23. 

* See Elaine Sciolino, Bush Team Rejects U.N. Plan to Condemn Anthrax Attacks, NY. TIMES, Nov. 1, 2001, at B8. 


* Address Before a Joint Session, supra note 36, at 1348; see John F. Harris & Mike Allen, President Details Global 
War On Terrorists and Supporters, WASH. POST, Sept. 21, 2001, at Al. 
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The Taliban rejected the demands, insisting that it receive proof of bin Laden’s involvement 
in the September 11 attacks.“ 

In describing U.S. objectives in responding to the attacks, President Bush stated in his 
speech to Congress: 


Our response involves far more than instant retaliation and isolated strikes. Ameri- 
cans should not expect one battle but a lengthy campaign, unlike any other we have 
ever seen. It may include dramatic strikes, visible on TV, and covert operations, secret 
even in success. We will starve terrorists of funding, turn them one against another, 
drive them from place to place, until there is no refuge or no rest. And we will pursue 
nations that provide aid or safe haven to terrorism. Every nation, in every region, now 
has a decision to make. Either you are with us, or you are with the terrorists. From this 
day forward, any nation that continues tol harbor or support terrorism will be regarded 
by the United States as'a hostile regime.” 


The reaction of the global community was largely supportive. At the United Nations, the 
Security Council unanimously adopted on September 12 a resolution condemning “the hor- 
ifying terrorist attacks,” which the Council regarded, “like any act of international terrorism, 
as a Cireat to international peace and security.” Further, on September 28, the Security 
Counzil unanimously adopted, under Chapter VII of the UN Charter, a U.S.sponsored 
resolution that obligates all member states to deny financing, support, and safe haven to 
terrorists, that calls for expanded information-sharing among.member states, and that 
establ shes a Security Council committee for monitoring implementation of these measures 
on a @ntinuous basis.” While the two resolutions did not expressly authorize the use of force 
by the United States, they both affirmed—in the context ofsuch incidents—the inherent right 
of incividual and collective self-defense, as well as the need “to combat by all means” the 
“threzts to international peace and security caused by terrorist acts.” By contrast, the General 
Asserr bly condemned the “heinous acts of terrorism” but did not characterize those acts as 
“attacxs” or recognize a right to respond in self-defense. Instead, that body called for 
“international cooperation to bring tojustice the perpetrators, organizers and sponsors” of the 
incidents.” The form of cooperation was not specified, but a variety of conventions are alread) 
in place that address cooperation among states in dealing with violent or terrorist offenses.” 
The North Atlantic Council of the North Atlantic Treaty Organization (NATO) decided 
on Sedtember 12 that, if it was determined that the incidents were directed from abroad 
again:t the United States, “it shall be regarded as an action covered by Article 5 of the 
Washington Treaty, which states that an armed attack against one or more of the Allies in 
Europe or North America shall be considered an attack against them all.” On October 2, 
after keing briefed on the known facts by the United States, the council determined that the 
facts were “clear and compelling” and that “the attack against the United States on 11 
September was directed from abroad and shall therefore be regarded as an action covered 
by Article 5 of the Washington Treaty.” 


4 SeeRajiv Chandrasekaran, Taliban Rejects U.S. Demand, Vows a Showdown of Might,’ WASH. POST, Sept. 22, 2001, 
at Al; Rajiv Chandrasekaran, Taliban Refuses to Surrender Bin Laden; U.S. Develops Options for Military Action, WASH. 
Post, Sept. 19, 2001, at Al. 

* Address Before a Joint Session, supra note 36, at 1349. 

46 SCRes. 1368, para. 1 (Sept. 12, 2001). 

47 SCRes. 1373, paras. 1-3, 6 (Sept. 28, 2001). 

418 SC Res. 1368, pmbl.; SC Res. 1373, pmbl. 

* GA Res. 56/1 (Sept. 18, 2001). 

5° Seeinfra pp. 255-58. 

5! North Atlantic Treaty Organization (NATO) Press Release No. 124, Statement by the North Atlantic Council 
(Sept. 12, 2001), at <http://www.nato.int>. The “Washington Treaty” refers to the North Atlantic Treaty, Aug. 24, 
1989, TAS 1964, 34 UNTS 243. 

52 Secretary General Lord Robertson, Statement at NATO Headquarters (Oct 2, 2001), at<http://www.nato.inb; 
see William Drozdiak & Rajiv Chandrasekaran, NATO: U.S. Evidence on Bin Laden ‘Compelling,’ WASH. POST; Oct. 3, 
2001, atA11. Few NATO states, however, had resources useful for conducting military operations in Afghanistan. 
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Similarly, the Organization of American States meeting of ministers of foreign affairs 
resolved: 


That these terrorist attacks against the United States of America are attacks against 
all American states and that in accordance with all the relevant provisions of the Inter- 
American Treaty of Reciprocal Assistance (Rio Treaty) and the principal of continental 
solidarity, all States Parties to the Rio Treaty shall provide effective'reciprocal assistance 
to address such attacks and the threat of any similar attacks against any American state, 
and to maintain the peace and security of the continent.” 


Both Saudi Arabia and the United Arab Emirates broke diplomatic relations with the 
Taliban government.” The six-member Gulf Cooperation Council issued a joint statement 
expressing “the willingness of its members to participate in any joint action that has clearly 
defined objectives. It is willing to enter into an alliance that enjoys the support of the 
international community to fight international terrorism and to punish its perpetrators.” 

With the prospect of U.S: airstrikes against Afghanistan imminent, Taliban officials 
acknowledged that bin Laden was being sheltered under the control of the Taliban at a 
secret location in Afghanistan.” Further, they claimed that they were interested in negoti- 
ating with the United States and might agree to turnover bin Laden to a third country.” 
The Bush administration maintained its position, however, that there would be no negoti- 
ations; in his weekly radio address, President Bush warned the Taliban that time was, run- 
ning out for them to surrender “all the terrorists in Afghanistan and to close down their 
camps and operations.”**. 

On October 7, the United States informed the UN Security Council that it had been the 
victim of “massive and brutal attacks” and that it was exercising its right of self-defense in 
taking actions in Afghanistan against Al Qaeda terrorist-training campsand Taliban military 
installations. 


In accordance with Article 51 of the Charter of the United Nations, I wish, on behalf 
of my Government, to report that the United States of America, together with other 
States, has initiated actions in the exercise of its inherent right of individual and 
collective self-defence following the, armed attacks that were carried out against the 
United States on 11 September 2001. 


On 11 September 2001, the United States was the victim of massive and brutal attacks 
in the states of New York, Pennsylvania and Virginia. These attacks were specifically 
designed to maximize the loss of life; they resulted in the death of more than 5,000 
persons, including nationals of 81 countries, as well as the destruction of four civilian 
aircraft, the World Trade Center towers and a section of the Pentagon. Since 11 Sep- 
tember, my Government has obtained clear and compelling information that the Al- 
Qaeda organization, which is supported by the Taliban regime in Afghanistan, had a 
central role in the attacks. There is still much we do not know. Our inquiry is in its early 


SeeSuzanne Daley, NATO, Though Supportive, Has Little to Offer Militarily, N.Y. TIMES, Sept. 20, 2001, at B5; but see 
Keith B. Richburg & DeNeen L. Brown, Radar Planes from NATO to Patrol U.S. Coast, WaSH. POST, Oct. 9, 2001, at 
A9; Lois Romane, NATO Lends a Hand with U.S. Sky Patrol, WASH. POST, Nov. 19, 2001, at A3. 

53 Terrorist Threat to the Americas, Res. 1, Twenty-Fourth Meeting of Consultation of Ministers of Foreign Affairs 
Acting as Organ of Consultation in Application of the Inter-American Treaty of Reciprocal Assistance, OAS Doc. 
OEA/Ser.F/II.24/RC.24/RES.1/01 (Sept. 21, 2001), at <http://www.oas.org>; see Karen DeYoung, OAS Nations 
Activate Mutual Defense Treaty, WASH. POST, Sept. 20, 2001, at A18. 

54 See Neil MacFarquhar, Saudis Criticize the Taliban and Halt Diplomatic Ties, N.Y. TIMES, Sept. 26, 2001, at B5; 
Warren Hoge, United Arab Emirates Breaks Diplomatic Ties with Taliban, N.Y. TIMES, Sept. 23, 2001, at B3. 

5 See Howard Schneider, Persian Gulf Arab States Support Anti-Terror Effort, WASH. POST, Sept. 24, 2001, at A13. The 
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s.ages. We may find that our self-defence requires further actions with respect to other 
crganizations and other States. 


The attacks on 11 September 2001 and the ongoing threat to the United States and 
is nationals posed by the Al-Qaeda organization have been made possible by the deci- 
son of the Taliban regime to allow the parts of Afghanistan that it controls to be used 
ty this organization as a base of operation. Despite every effort by the United States and 
tae international community, the Taliban regime has refused to change its policy. From 
tae territory of Afghanistan, the Al-Qaeda organization continues to train and support 
azents of terror who attack innocent people throughout the world and target United 
Sates nationals and interests in the United States and abroad. 


In response to these attacks, and in accordance with the inherent right of individual 
and collective self&defence, United States armed forces have initiated actions designed 
to prevent and deter further attacks on the United States. These actions include mea- 
sares against Al-Qaeda terrorist training camps and military installations of the Taliban 
regime in Afghanistan. In carrying out these actions, the United States is committed to 
minimizing civilian casualties and damage to civilian property. In addition, the United 
Sates will continue its humanitarian efforts to alleviate the suffering of the people of 
Afghanistan. We are providing them with food, medicine and supplies.” 


After the Security Council met for two hours to hear the U.S. and UK justifications for 
acting in self-defense, the president of the Security Council (Ireland’s UN ambassador, John 
Ryan stated that the unanimity of support expressed in the Security Council’s two prior 
resolutions “is absolutely maintained.” 

On-the same day as the above proceedings in the Security Council, the United States and 
the United Kingdom launched attacks against Al Qaeda and Taliban targets in Afghanistan 
(twersty-six days after the September 11 incidents)." In a speech to the nation, President 
Bush stated: 


More than 2 weeks ago, I gave Taliban leaders a series of clear and specific demands 

. None of those demands were met. And now the Taliban will pay a price. By 

d=stroying camps and disrupting communications, we will make it more difficult for the 
terror network to train new recruits and coordinate their evil plans. 


Today we focus on Afghanistan, but the battle is broader. Every nation has a choice 
tc make. In this conflict, there is no neutral ground. If any government sponsors the 
o-itlaws and killers of innocents, they have become outlaws and murderers, themselves. 
And they will take that lonely path at their own peril. 


We did not ask for this mission, but we will fulfill it. The name of today’s military 
operation is Enduring Freedom. We defend not only our precious freedoms but ane the 
freedom of people everywhere to live and raise their children free from fear. 


The United States used sea-based cruise missiles, long-range bombers, and carrier-based 
fighter aircraft to strike at antiaircraft sites, military headquarters, terrorist camps, airfields, 
and a zoncentration of Taliban tanks, principally in the Afghan cities of Kabul (the capital), 


°° Lecter dated 7 October 2001 from the Permanent Representative of the United States of America to the 
United Nations Addressed to the President of the Security Council, UN Dec. $/2001/946 (Oct. 7, 2001), at 
<http://www.un.int./usa/s-2001-946.htm>. The United Kingdom provided a similar notification. 

5° See Christopher S. Wren, U.S. Advises U.N. Council More Strikes Could Come, NY. TIMES, Oct. 9, 2001, at B5. 

8l SeePatrick E. Tyler, U.S. and Britain Strike Afghanistan, Aiming at Bases and Terrorist Camps; Bush Warns “Taliban 
Will Pa: a Price,’ N.Y. TIMES, Oct. 8, 2001, at Al. 

€ ACiress to the Nation Announcing Strikes Against Al Qaida Training Camps and Taliban Military Installa- 
tions, 3” WEEKLY COMP. PRES. Doc. 1432, 1432 (Oct. 7, 2001) [hereinafter Address to the Nation]. 
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Kandahar (the center of the Taliban movement), Jalalabad, and Mazar-e Sharif. At the same 
time, the United States began dropping food and medical supplies into Afghanistan, as well 
as leaflets aimed at encouraging defections from the Taliban militia. Within days, U.S. mili- 
tary forces controlled the skies over Afghanistan and shifted to the next phase of the cam- 
paign—bombing the barracks, garrisons, and troop encampments of Taliban military forces.™ 
Further, special forces were deployed for operations within Taliban-held territory—including 
anighttime raid on the headquarters compound of the Taliban’s spiritual and military leader, 
Mulah Muhammad Omar.® Such special-operations activity, along with intelligence from 
foreign sources, improved the United States’ ability to strike Taliban targets accurately. 

Although the airstrikes were against military targets, collateral civilian casualties did occur, 
with bombing mistakes reported almost every day of the campaign. Thus, on October 13, 
a Navy jet mistakenly dropped a 2,000-pound bomb on a residential neighborhood of Kabul, 
reportedly killing four persons and wounding another eight.” On October 14, Taliban 
officials took foreign journalists to a village where, the officials claimed, nearly two hundred 
persons had been killed. Despite the evident damage, the casualties could not be confirmed.® 
On October 20-21, U.S. Navy jets dropped a 1,000-pound bomb near a senior-citizens home 
in the western city of Herat, and two 500-pound bombs in a residential area of Kabul.” Two 
days later, a cluster bomb used on Herat left the village strewn with deadly unexploded 
“bomblets.””” Human Rights Watch documented an attack on the village of Chowkar-Karez: 
after bombs were dropped, slow-moving, propeller-driven aircraft gunned down civilians.” 
In perhaps the most notorious event, U.S. planes mistakenly bombed a Red Cross complex 
in Kabul on October 16, and then mistakenly returned ten days later to destroy the same com- 
plex. The complex—the only one of the Red Cross in Kabul—had supplied food and 
blankets for fifty-five thousand disabled Afghans.” 

The bombing campaign was, in many ways, a difficult one for the U.S. military. In addition 
to the inherent difficulties of attacking targets on rugged terrain, the dispersal of Taliban 
forces to residential areas.and civilian buildings (such as schools and mosques) complicated 
the ability of the United States to pursue airstrikes against those forces.” Further, the U.S. 
targeting-approval process, while designed to help minimize civilian casualties, reportedly 
resulted in delays that prevented the U.S. Air Force from receiving timely clearance for air 
strikes against top Taliban and Al Qaeda leaders.” One unexpected but fortunate outcome 
was that despite the expectations that the air strikes would lead to a massive flow of refugees, 
no such exodus occurred—probably because the journey itself was risky, and the Afghan 
population had become inured to living amidst warfare.” 
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Wi hin hours of the commencement of the air strikes on October 7, bin Laden appeared 
in a wcleotape that was broadcast worldwide. He celebrated the September 11 attacks as a 
“taste” of what “[o]ur Islamic nation has been tasting . . . for more than 80 years, of humili- 
atiomand disgrace, its sons killed and their blood spilled, its sanctities desecrated.” Further, 
he stzzed, “Every Muslim must rise to defend his religion. The wind of faith is blowing and 
the wiad of change is blowing to remove evil from the Peninsula of Muhammad, peace be 
uporhim.”” The Taliban reacted to the air strikes by reiterating its offer to hand bin Laden 
over `o a neutral third country if the United States provided evidence connecting him to the 
September 11 attacks. Again, President Bush rejected the offer, stating that the U.S. demands 
were ronnegotiable.”” 

In nitiating its airstrikes against Afghanistan, the United States received support from 
varios quarters that this military response was an appropriate exercise of the right of self 
deferse against an armed attack. The United Kingdom itself directly participated in 
airstr_xes against Afghanistan.” Access to airspace and facilities was provided not just by 
NATE allies,” but also by nations such as Georgia, Oman, Pakistan, the Philippines, Qatar, 
Saud: Arabia, Tajikistan, Turkey, and Uzbekistan.” Other leading nations, such as China,” 
Egyp~** Mexico,” and Russia“ announced support for the U.S. campaign. The fifty-six 
natiows of the Organization for the Islamic Conference called upon the United States not 
to extend its military response beyond Afghanistan, but made no criticism of military actions 

_against that state. Several representatives at a League of Arab States meeting denounced 
bin Laden as seeking to wage a war against the world, and said that he falsely stated that he 
represented Muslims and Arabs.* The twenty-one nations of the Asia-Pacific Economic 
Cooperation forum issued a statement “unequivocally” condemning the September 11 at- 
tacks and denouncing all forms of terrorism, but remained silent on the U.S.-led airstrikes.®” 
Austraia, Canada, the Czech Republic, Germany, Italy, Japan, the Netherlands, New Zealand, 

‘Turke7, and the United Kingdom committed the use of their ground forces if and when a 
militery deployment occurred in Afghanistan. The United States needed to offer induce- 


% Se Bin Laden’s Statement: ‘The Sword Fell, N.Y. TIMES, Oct. 8, 2001, at B7 (translated from Arabic by Reuters); 
see also ~eil MacFarquhar & Jim Rutenberg, Bin Laden, in a Taped Speech, Says Attacks i in Afghanistan Area War Against 
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78 Se. JK Press Release, 10 Downing Street Newsroom, Prime Minister’s Statement to the House of Commons 
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four-wack delay in responding to the September 11 incidents was due to the need to (1) establish who was respon- 
sible fcr the incidents, (2) provide the Taliban an opportunity to turn over the perpetrators, and (3) develop 
militar- targets in Afghanistan that would minimize the possibility of collateral civilian casualties. 
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ments to certain states in order to obtain their support,” however, and various protests did 
occur in opposition to the U.S. airstrikes.” 

Two weeks after the United States began its military action against the Taliban and Al 
Qaeda, President Bush reportedly signed a classified “intelligence finding” that authorized 
‘the Central Intelligence Agency to pursue an intense effort to end bin Laden’s leadership 
of Al Qaeda.” Although a standing executive order bars assassination,” the President may 
amend an executive order by a subsequent presidential order or directive. Moreover, in 
any event, the wording of the executive order (“assassination”), coupled with the context 
in which it was originally formulated and passed during the Ford administration,” arguably 
suggests that the executive order was intended to prohibit the killing of government 
officials, not nongovernmental persons; such as bin Laden. 

In a speech to the UN General Assembly on November 10, President Bush stated: 


We meet in'a hall devoted to peace, in a city scared by violence, in a Nation awakened 
to danger, in a world uniting for a long struggle. Every civilized nation here today is 
resolved to keep the most basic commitment of civilization: We will defend ourselves 
and our future against terror and lawless violence. ài 


The United Nations was founded in this cause. In a Second World War, we learned 
there is no isolation from evil. We affirmed that some crimes are so terrible they offend 
humanity, itself. And we resolved that the aggression and ambitions of the wicked must 
be opposed early, decisively, and collectively before they threaten us all.... 


Every nation has a stake in this cause. As we meet, the terrorists are planning more 
murder—perhaps in my country, or perhaps in yours. They kill because they aspire to 
dominate. They seek to overthrow governments and destabilize entire regions. . . . 


The United States, supported by many nations, is bringing justice to the terrorists of 
Afghanistan. We’re making progress against military targets, and that is our objective. 
Unlike the enemy, we seek to minimize, not maximize, the loss of innocent life. 


|. The United States will work closely with the United Nations and development 
banks to reconstruct Afghanistan after hostilities there have ceased and the Taliban are 
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Ło longer in control. And the United States will work with the, U. N. to support a post- 
Taliban government that represents all of the Afghan people.” 


During the course of Taliban rule in Afghanistan, an area in the northeast part of the 
courstry remained within the control of a coalition of Afghan opposition groups, known as 
the Morthern Alliance, dominated by ethnic Uzbeks and Tajiks. The United Nations and 

‘man~ states recognized the Northern Alliance, rather than the Taliban, as the government 
of Afghanistan. Nevertheless, in order to provide time for a more broad-based coalition to 
be o-ganized—perhaps under UN auspices—the United States initially hesitated during 
Octcber 2001 at attacking the Taliban front lines in support ofa Northern Alliance advance. 
At least six rival processes emerged for the purpose of developing a post-Taliban govern- 
men „ yet none of them appeared likely to succeed in the short term. The United States 
there fore decided in late October to proceed with attacks against the Taliban frontlines and 
to encourage the Northern Alliance to advance toward the Afghan capital.” In mid-November, 
during a five-day period, the Northern Alliance seized the northern crossroads city of Mazar-e 
Shar‘, cut off a large concentration of Taliban forces in the north, and proceeded south to 
captare Kabul. Thereafter, armed opposition to the Taliban from fellow Pashtun tribal 
groups also ended the Taliban’s control of central Afghanistan, leaving Taliban forces pinned 
dows in the northern city of Kunduz and southern city of Kandahar.” During that advance, 
reports emerged of Northern Alliance executions of captured prisoners of war.” By mid- 
December, remaining Taliban and Al Qaeda forces were fully defeated, with hundreds 
captured and others fleeing from Afghanistan.” 

As-the military successes of the Northern Alliance in Afghanistan developed, the UN 
Secrztary-General’s special representative in Afghanistan, Lakhdar Brahimi, presented a 
pian:to the UN Security Council on November 13 for the creation of a transitional govern- 
menz in Afghanistan and for the deployment of a multinational force to protect that gov- 
ernment while it drafted a new constitution.’ In endorsing Brahimi’s approach, the Secu- 
rity Gouncil called for a new government that “should be broad-based, multi-ethnic and fully 
representative of all the Afghan people and committed to peace with Afghanistan’s neigh- 
bors”! After nine days of negotiations in Bonn, Germany, four Afghan factions signed an 
agre=ment to create a broad-based interim government to take power in Afghanistan for six 
morsths, leading to the creation of a transitional government that will rule for two years. 
Afte- that, a regular government would be formed by elections under a new constitution. 
Sevez-al countries indicated a willingness not only to participate in a multinational force to 
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help police Afghanistan, but to spend billions of dollars to reconstruct Afghanistan.™* On 
December 20, the UN Security Council authorized the deployment of a peacekeeping force 
to Afghanistan under the command of the United Kingdom.’” 

In an effort to prevent further terrorist acts against the United States, domestic law enforce- 
ment activities radically intensified—and changed in character—after the September 11 
attacks. Prior to those attacks, U.S. authorities had uncovered several groups or “cells” of 
persons in the United States that had ties to Al Qaeda. Since these persons had entered the 
country legally and had not engaged in any illegal activities, most were kept under 
surveillance but not arrested." When, after September 11, the FBI intercepted telephone 
calls in which these same persons were overheard celebrating the attacks, the FBI arrested 
them as material witnesses to a crime.’ The FBI arrested other persons who were engaged 
in highly suspicious activities'°°—and also, as a preventive strategy against future terrorist 
operations, hundreds of others on assorted other grounds. By the end of October 2001, 
more than 1,100 persons had been arrested and held without bond; the number subse- 
quently released is unknown. Although the basis for holding some of these persons was 
insubstantial, the government’s position before federal courts was that the “business of 
counterterrorism intelligence gathering in the United States is akin to the construction of 
a mosaic”; until all the pieces of information can be analyzed together, it cannot be deter- 
mined whether something that “may seem trivial” is in fact “of great moment to those within 
the FBI or the intelligence community who have a broader context.” By the end of 
November, the Justice Department announced that it had charged 104 individuals for 
federal criminal offenses (55 of those individuals were in custody), while another 548 indi- 
viduals under investigation were in the custody of the Immigration and Naturalization 
Service (INS) on immigration charges.’ 

Such arrests—which were on a scale not seen in the United States since the Second World 
War—were conducted under great secrecy. Gag orders and other rules (including rules 
relating to the grand jury and to the detainees’ privacy) prevented officials from discussing 
the detainees, and defense lawyers were sometimes allowed to see documents only at the 
courthouse.’ A Washington Post analysis of 235 detainees revealed that the largest groups 
came from Egypt, Pakistan, and Saudi Arabia; virtually all were men in their twenties and 
thirties; and the greatest concentration were in U.S. states with large Islamic populations 
that included what law enforcement officials identified as Al Qaeda sympathizers: California, 
Florida, Michigan, New Jersey, New York, and Texas. Many were arrested because they were 
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in the same places or engaged in the same kinds of activities as the hijackers (for example, 
takir-g flying lessons); many others apparently were detained because they came from 
certain countries or had violated U.S. immigration law." Further, the Justice Department 
anncunced a new policy that it would monitor communications bétween lawyers and per- 
sons being held on suspicion of being terrorists.” 

Omer countries assisted the United States in its investigation. In November 2001, German 
auth drities identified a group of 5 persons in Hamburg thought to have provided financial 
and ther support to the September 11 hijackers.’* At roughly the same time, Spanish 
authorities arrested and charged a group of 8 persons ‘on suspicions that some may have 
assisted the hijackers." Belgian, French, and Italian authorities arrested 15 men with 
suspected links to Al Qaeda.' Yemeni troops even assaulted tribal forces in Yemen’s central 
Mard region when local tribal leaders refused to turn over 5 persons suspected of con- 
nections with Al Qaeda." By the end of November, some 50 countries had detained about 
360 suspects with alleged connections to Al Qaeda.’ 

Asa means of bringing known terrorists into custody, President Bush announced on 
Octcber 10 the creation of a “most wanted” list of twenty-two suspected terrorists, including 
bin Laden. A reward of up to $5 million (later increased to $25 million) was offered for infor- 
matien leading to the capture of anyone on the list.™’ All of the persons on the list were under 
indicment in the United States for bombings other than the attacks of September 11.'”° 

In order to further enhance law enforcement capabilities for investigating and prose- 
cutir= terrorists, President Bush signed the USA PATRIOT Act into law on October 26." 
The aew law contained various components, including the following: (1) restrictions were 
lifteé so as to allow intelligence and criminal justice officials to share information on 
invesigations;'™ (2) law enforcement authorities may be authorized bya special intelligence 
cour ' to conduct “roving” wiretaps on a person suspected of involvement in terrorism, 
meating that rather than being restricted to monitoring a specific telephone line, author- 
ities nay monitor any telephone that the person uses; (3) intelligence authorities may obtain 
wiretap authority from the special intelligence court if foreign intelligence operations are 
a “significant purpose” of the investigation (previously, foreign intelligence collection had 


n g, 

NS Se William Glaberson, Legal Experts Divided on New Antiterror Policy That Scuttles Lawyer-Client Confidentiality, 
N.Y. TMES, Nov. 13, 2001, at B7. 

1H Se Peter Finn, Germans Identify More Terror Suspects, WASH. POST, Nov. 17, 2001, at A21. 

15 SeSam Dillon, Spanish Judge Charges 8 With Terrorism, Citing Likely Links to Al Qaeda, N.Y. TIMES, Nov. 19, 2001, 
at B5; Peter Finn & Pamela Rolfe, Calls Central to Spain’s Sept. 11 Case, WASH. POST, Nov. 21, 2001, at A17. 

u6 ree William Drozdiak, 14 Held in Europe; Bin Laden Ties Alleged, WASH. POST, Nov. 27, 2001, at A5; Sarah 
Delanzy, Italy Arrests Man Believed to Have Key Ties to Al Qaeda, WASH. POST, Dec. 2, 2001, at A14. 

7 se Howard Schneider, Yemen Attacks Tribes Linked to Al Qaeda, WASH. POST, Dec. 19, 2001, at A16. 

ns Se Bob Woodward, 50 Countries Detain 360 Suspects at CIA’s Behest, WASH. POST, Nov. 22, 2001, at Al. 

19 SeU.S. Dep’t of State, Most Wanted Terrorists, at<http://www.dssrewards.net> (visited Nov 19, 2001); James 
Risen & Thom Shanker, U.S. Broadcasting $25 Million Offer to Find bin Laden, N.Y. TIMES, Nov. 20, 2001, at Al. 
Separstely, President Bush signed into law permanent authority to grant nonimmigrant “S” visas to aliens who 
suppl;-critical information to U.S. law enforcement agencies on criminal or terrorist organizations. See Pub. L. No. 
1074E 115 Stat. 258 (2001). 

120 Se David Johnston & Philip Shenon, U.S. Lists Most Wanted Terrorists and Offers Reward of Millions, NY. TIMES, 
Oct. 1 ., 2001, at B3. 

12] Chiting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrosism (USA PATRIOT) Act of 2001, Pub. L. No. 107-56, 115 Stat. 272 (2001). 

122 Fi. §203. 

23 The court exists pursuant to the Foreign Intelligence Surveillance Act (FISA), 50 U.S.C. §§1801-1811 (1994). 
In 2009, the U.S. government made 1,005 applications under FISA for electronic surveillance and physical search 
warrarts. The FISA court approved all of the applications. SceNeil A. Lewis & David Johnston, Jubilant Calls on Sept. 
11 Lee to F.B.I. Arrests, N.Y. TIMES, Oct. 28, 2001, at Al. 

1% USA PATRIOT Act, supra note 121, §206. 
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to be the only purpose of the investigation in order to obtain such authorization);’” (4) the 
scope of subpoenas for electronic communications (such as email messages) sent by terror- 
ism suspects was expanded;'* (5) authorities may obtain nationwide search warrants for 
terrorism investigations, rather than being required to obtain new ones in each district in 
which they operate;!”” (6) the law’s “sunset” provisions terminate the preceding, enhanced 
surveillance powers after four years;’* (7) the attorney general or the INS commissioner 
may certify an alien as being under suspicion of involvement in terrorism, in which case the 
alien may be held for up to seven days for questioning, after which he must be released if 
he is not charged with a violation of criminal or immigration laws;’” and (8) possession of 
substances that can be used as biological or chemical weapons for anything other than a 
“peaceful” purpose was criminalized, and criminal sentences for committing acts of terrorism - 
and for harboring or financing terrorists or terrorist organizations were increased.” 

The most striking alteration of U.S. criminal justice practice was President Bush’s issuance 
on November 13 ofa military order allowing special U.S. military tribunals to try foreigners 
charged with terrorism. The order read, in part: 


Section. 1. Findings. 


(a) International terrorists, including members of al Qaeda, have carried out attacks 
on United States diplomatic and military personnel and facilities abroad and on.citizens 
and property within the United States on a scale that has created a state of aoed 
conflict that requires the use of the United States armed forces. f 


(é) To protect the United States and its citizens, and for the effective conduct of 
military operations and prevention of terrorist attacks, it is necessary for individuals 
subject to this order pursuant to section.2:hereof to bè detained, and, when tried, to be 
tried for violations of the laws of war and other applicable laws by military tribunals. 


(£) Given the danger to the safety of the United States and the nature of international 
terrorism, and to the extent provided by and under this order, I find consistent with [10 
U.S.C. §836 (1994) ] that itis not practicable to apply in military commissions under this 
order the principles of law and the rules of evidence generally recognized in the trial 
of criminal cases in the United States district courts. ` 


Sec. 2. Definition and Policy. 


(a) The term “individual subject to this order” shall mean any individual who is not a 
United States citizen with respect to whom I determine from time tc time in writing that: 


(1) there is reason to believe that such individual, at.the relevant times, 
(i) is or was a member of the organization known as al Qaida; - 


(ii) has engaged i in, aided or abetted, or conspired to commit, acts of international 
terrorism, or acts in preparation therefor, that have caused, threaten to cause, or 
have as their aim to cause, injury to or adverse effects on the United States, its 
citizens, national security, foreign policy, or economy; or 


(iii) has one harbored one or more individuals described in subpetestaphs 
(i) or Soc ; and 


13 Td. §218. 

126 Td, §210. 

127 Fd, 88219-220. 
8 Jd. §224. 
“19 Td, §412. 

180 Td. §§802~817. 
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(2) itis in the interest of the United States that such individual be subject to this order. 


sec. 3. Detention Authority of the Secretary of Defense. Any individual subject to this order . 
hall be— _ 


(a) detained at an appropriate location designated by the Secretary of Defense 
Dutside or within the United States; 


(b) treated humanely, without any adverse distinction based on race, color, religion, 
sender, birth, wealth, or any similar criteria; 


(c) afforded adequate food, drinking water, shelter, clothing, and medical treatment; 


(d) allowed the free exercise of religion consistent with the requirements of such 
detention; and 


(e) detained in accordance with such other conditions as the Secretary of Defense 
may prescribe. 


sec. 4. Authority of the Secretary of Defense Regarding Trials of Individuals Subject to This Order 


(a) Any individual subject to this order shall, when tried, be tried by military com- 
mission for any and all offenses triable by military commission. that such individual is 
zlleged to have committed, and may be punished in accordance with the penalties 
>rovided under applicable law, including life imprisonment or death. 


(b) As a military function and in light of the findings in section 1, including sub- 
section (f) thereof, the Secretary of Defense shall issue such orders and regulations, 
«cluding orders for the appointment of one or more military commissions, as may be 
aecessary to carry out subsection (a) of this section. 


(c) Orders and regulations issued under subsection (b) of this section shall include, 
but not be limited to, rules for the conduct of the proceedings of military commissions, 
mcluding pretrial, trial, and post-trial procedures, modes of proof, issuance of process, 
znd qualifications of attorneys, which shall at a minimum provide for— 


(1) military commissions to sit any time and any place, consistent with such guid- 
ance regarding time and place as the Secretary of Defense may provide; 


(2) a full and fair trial, with the military commission sitting as the triers of both fact 
and law; 


(3) admission of such evidence as would, in the opinion of the presiding officer of 
the military commission (or instead, if any other member of the commission so re- 
quests at the time the presiding officer renders that opinion, the opinion of the com- 
mission rendered at that time by a majority of the commission), have probative value 
to a reasonable person; 


(4) in a manner consistent with the protection of information classified or classifi- 
able under [U.S. law], (A) the handling of, admission into evidence of, and access to 
materials and information, and (B) the conduct, closure of, and access to proceedings; 


(5) conduct of the prosecution by one or more attorneys designated by the Secre- 
tary of Defense and conduct of the defense by attorneys for the individual subject to 
this order; 


(6) conviction only upon the concurrence of two-thirds of the members of the com- 
mission present at the time of the vote, a majority being present, 


(7) sentencing only upon the concurrence of two-thirds of the members of the 
commission present at the time of the vote, a majority being present; and 
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(8) submission of the record of the trial, including any conviction or sentence, for 
review and final decision by me or by the Secretary of Defense if so designated by me 
for that purpose.” 


The military order also purported to preclude defendants from having recourse to any col- 
lateral review, stating that i 


the individual shall not be privileged to seek any remedy or maintain any proceeding, 
directly or indirectly, or to have any such remedy or proceeding sought on the indi- 
vidual’s behalf, in (i) any court of the United States, or any State thereof, (ii) any court 
of any foreign nation, or (iii) any international tribunal.’ 


White House officials justified the measure as necessary to protect potential U.S. jurors 
from harm and to prevent public disclosure of the government’s intelligence methods.” 
Although it is expected that the rights of defendants before such tribunals would be fewer 
‘than exist in federal courts or eyen in a court-martial under the Uniform Code of Military 
Justice,'** during the Second World War the Supreme Court upheld the use of such military 
tribunals for the prosecution and execution of certain Nazi saboteurs who had infiltrated 
the United States.” European authorities, however, expressed reluctance to extradite per- 
sons to the United States if they were to be tried before a military tribunal.’”* 

By mid-December, only one individual—a French national named Zacarias Moussaoui— 
had been formally indicted for conspiracy to commit the acts of September 11. According 
to the U.S. government, Moussaoui engaged in the same kind of training and other activities 
as the hijackers, received funding from Al Qaeda sources, may have intended to be the 
twentieth hijacker, but was detained in August on immigration charges and thus was unable 
to participate in the September 11 attacks.” Although Moussaoui was not a U.S. national, 
the Bush administration elected not to prosecute him before a military tribunal. 


INTERNATIONAL CRIMINAL LAW 
Conventions on the Suppression of Terrorist Bombings and on Financing 


The United States is a party to several antiterrorist conventions that address cooperation 
among states in dealing with hijacking of aircraft, sabotage of aircraft," taking of hostages,” 


31 Military Order of November 13, 2001: Detention, Treatment, and Trial of Certain Non-Citizens in the War 
Against Terrorism, 66 Fed. Reg. 57,833 (Nov. 16, 2001). 

382 Td. §7(b) (2). The language of the order (“shall not be privileged”) suggests an intent to prevent any federal 
habeas corpus proceedings. Ifso intended, some legal scholars have doubted the constitutionality of the provision, 
at least with respect to persons detained in the United States. Under the U.S. Constitution, “The Privilege of the 
Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety 
may require it.” U.S. CONST. Art. I, §9. Since it is located in Article J of the Constitution, the power to suspend the 
writ is considered a power of the Congress, and in any event may be exercised only upon “rebellion” or “invasion.” 
See Ex parte Merryman, 17 F.Cas. 144, 148 (C.C.D. Md. 1861) (No. 9,487). Further, while the President arguably 
retains certain core powers to address exigent circumstances when Congress cannot convene, Congress had 
already addressed the process for detaining individuals suspected of terrorism as a part of the USA PATRIOT Act, 
supra note 121, and in that context not only insisted that aliens be detained for no more than seven days without 
charge, but left available to them the writ of habeas corpus. 

85 See Elisabeth Bumiller & David Johnston, Bush Sets Option of Military Trials in Terrorist Cases, N.Y. TIMES, Nov. 
14, 2001, at Al. 

13 10 U.S.C. §§801-946 (1994). 

185 See Ex parte Quirin, 317 U.S. 1 (1942). 

US See T. R, Reid, Europeans Reluctant to Send Terror Suspects to U.S., WASH. POST, Nov. 29, 2001, at A23. 

187 See Dan Eggen & Brooke A, Masters, U.S. Indicts Suspect in Sept. 11 Attacks, WASH. POST, Dec. 12, 2001, at Al; 
Robert O’Harrow, Jr., Moussaoui Ordered to Stand Trial in Alexandria, WASH. POST, Dec. 14, 2001, at A15. 

| See Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 1970, 22 UST 1641, 860 UNTS 105. 

? See Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Sept. 23, 1971, 24 UST 
565, 974 UNTS 177. 


3 See International Convention Against the Taking of Hostages, Dec. 17, 1979, TIAS 11,081, 1316 UNTS 205. 
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In tab 1 to the memorandum, the department’s Bureau of Intelligence and Research 
(INR) reached certain factual conclusions. 


There is substantial circumstantial evidence implicating senior Rwandan government 
and military officials in the widespread, systematic killing of ethnic Tutsis, and to a lesser 
extent, ethnic Hutus who supported power-sharing between the two groups. ... 


Killing and harm. International organizations, foreign diplomats and indigenous eye- 
witnesses have reported systematic executions of Tutsis in villages, schools, hospitals, 
and churches by Hutu militia, the Presidential Guard, and military forces. Many have 
been killed or gravely injured by machete-wielding militia members because they are 
ethnic Tutsi, have Tutsi physical characteristics, or support Tutsis. Government forces 
have also attacked sites where Tutsi civilians have sought refuge, such as the UN-pro- 
tected Amahoro stadium in Kigali. They have prevented others from leaving a stadium 
in Cyangugu and have selected and killed some of those inside. 


Numerous credible reports claim that government officials, including national and 
local officials, have also exhorted civilians to participate in the massacres, often utilizing 
the militant Hutu radio station, Milles Collines. The new government named following 
[President] Habyarimana’s death is comprised primarily of hard line Hutus opposed 
to compromise with Tutsis and includes individuals believed to have been involved in 
Tutsi killings. It has taken little, if any action to halt the killings, most of which have 
occurred behind government lines. i 


Unbearable living conditions. Campaigns of ethnic cleansing against Tutsis appear well- 
planned and systematic. Homes are often destroyed and looted after the occupants have 
been killed. Hospital staffs have witnessed the execution of Tutsi patients. An estimated 
one million persons have been displaced and another 350,000 Tutsis and Hutus have 
fled the country. Inadequate nutrition and medical care are claiming additional lives 
and diseases such as cholera and hepatitis threaten thousands more. Sources of drink- 
ing water have become polluted by thousands of corpses thrown into rivers, lakes and 
wells. Government officials and soldiers have denied or limited access by international 
relief workers to threatened groups, thus preventing them from obtaining needed food 
and medical care. Government forces and militia have killed dozens of UN, Red Cross 
and other relief workers and attacked ambulances bearing the injured. 


Measures to prevent births. Tutsi children, along with their parents, are being mutilated 
and killed. In one town, pregnant women at a maternity clinic were massacred. Inter- 
national humanitarian agencies estimate from eight to 40 percent of the Tutsi popu- 
lation may have perished.‘ 


Tab 2 to the memorandum presented a legal analysis, prepared by the Office of the Legal 
Adviser, assessing whether the facts set forth above met the requirements of the 1948 Geno- 
cide Convention. The legal analysis read as follows: 


The Definition of Genocide 


As defined in the 1948 Convention on the Prevention and Punishment of the Crime 
of Genocide, to which the U.S. is a party, “genocide” has been committed when three 
criteria are met: 


l. specified acts are committed: 
a) killing 
b) causing serious bodily or mental harm 


c) deliberately inflicting conditions of life calculated to bring about physical 
destruction in whole or in part 


* Id., tab 1, at 2-3. 
5 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 UNTS 277, 280 
(see especially Article II). 
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d) imposing measures intended to prevent births, or 
e) forcibly transferring children to another group 


2. these acts are committed against members of a national, ethnic, racial or religious group, and 
3. they are committed with the intent to destroy, in whole or in part, the group as such. 


In addition to “genocide,” conspiracy to commit genocide, direct and public incite- 
nent to commit genocide, attempt to commit genocide, and complicity in senorde are 
also offenses under the Convention. 


The Existence of Genocide in Rwanda 


There can be little question that the specific listed acts have taken place in Rwanda. 
‘There have been numerous acts of killing and causing serious bodily or mental harm 
t persons. (As INR notes, international humanitarian organizations estimate that kil- 
l mgs since April 6 have claimed from 200,000 to 500,000 lives. . . .) 


The second requirement is also clearly satisfied. As INR notes, most of those killed in 
Ewanda have been Tutsi civilians, including women and children. The Tutsis are an 
ethnic group. (Moderate members of the Hutu ethnic group have also been killed. In 
addition, both Hutus and Tutsis have been killed in battles between Government forces 
end the Rwandan Patriotic Front (RPF). The RPF has also executed extremist Hutus). 


It also appears that the third element has been satisfied. At least some of the pro- 
Libited acts have apparently been committed with the requisite intent to destroy, in 
whole or in part, the Tutsi group as such, as required by the Convention. . 


The question of intent is necessarily somewhat difficult to prove without clear docu- 
mentation (e.g., written policies or orders) or express statements and is ultimately a 
cuestion of the intent of particular individuals. Intention may, however, to some degree 
te inferred from the circumstances. Here, given the context of the overall factual 
s tuation described by INR, it seems evident that killings and other listed acts have been 
undertaken with the intent of destroying the Tutsi group in whole or in part. In par- 
tcular, INR states that “[n]umerous credible reports claim that government officials, 
including national and local officials, have also exhorted civilians to participate in the 
rassacres, often utilizing the militant Hutu radio station, Milles Collines.” INR also notes 
nat the Interim Government, which took control after the April 6 crash of the Presi- 
cential plane, “has taken little, if any action to halt the killings, most of which have 
cccurred behind government lines.” (These acts would also constitute separate offenses 
under the Convention, which prohibits incitement of genocide and complicity in genocide). 


In the absence of express statements of intent, the question of intent ultimately turns 
cn inferences based on an overall assessment of the facts. The key concept of “intent 
© destroy a group... in part” is subject to some debate. The drafters clearly excluded 
mere “cultural genocide”—.e., destroying the identity of the group without destroying 
tie members of the group—from the scope of the Convention. They did not more 
clearly define, however, the precise nature of the intent required, or the quantum of 
Farm required. It is obviously not necessary to destroy an entire group to merit a charge 
cf genocide. In ratifying the Convention, the United States expressed its understanding 
tat the Convention requires a specific intent to destroy a group in whole or substantial 
part, at least within a given country. (The Senate has expressed the view that “sub- 
santial” means a sufficient number to “cause the destruction of the group as a viable 
entity.”) The U.S. position probably represents a maximum requirement; the position 
kas also been taken that the murder of a single member of a protected group, carried 
cut with the idea that the group should be eliminated, constitutes genocide. The num- 
ters of Tutsis subjected to killings and other listed acts involved in Rwanda can readily 
ke considered substantial. International humanitarian agencies estimate that from eight 
© forty percent of the Tutsi population may have perished. (The figure depends on the 
estimate of total Tutsi population and the estimate of the number of victims).° 


ê M-morandum, supra note 3, tab 2. 
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Dismissal of Claims by Aliens for Japan Forced Labor 


In 2000, a district court in California dismissed certain claims by U.S. and allied veterans 
against Japanese corporations for forced labor during World War II.' That dismissal turned 
on the fact that the claims were brought by nationals of states that were parties to the 1951 
Treaty of Peace with Japan; under Article 14(b), such claims were waived. The court’s 
decision left open, however, the disposal of seven class actions by plaintiffs of Korean and 
Chinese descent against Japanese corporations; neither Korea nor China was a party to the 
1951 Treaty. These plaintiffs’ cases were based both on a California statute providing a cause 
of action for World War II slave labor victims’ and on the federal Alien Tort Claims Act 
(ATCA).* In September 2001, the district court also disposed of these cases.” 

The district court first considered an argument by the U.S. government that the 1951 
Treaty preempted California state law. Finding both that the Treaty did not expressly pre- 
empt the claims of nationals from states that were not party to the Treaty, and that other 
relevant provisions of the Treaty suggested that it did not apply to such nationals, the court 
found no preemption.’ Next, the court considered whether the California statute was an un- 
constitutional infringement on the exclusive foreign affairs power of the United States. After 
reviewing relevant provisions of the U.S. Constitution, the Federalist Papers, Supreme Court 

jurisprudence (especially Zschernigv. Miller’), and the writings of scholars, the court rejected 

the position of some recent commentators that Zschernig should be limited. The court noted 
that Zschernig “stands for the proposition that states may legislate with respect to traditional 
state concerns, such as inheritance and property rights, even if the legislation has inter- 
national implications, but such conduct is unconstitutional when it has more than an ‘inci- 
dental or indirect effect in foreign countries.””® Further: 


Zschernig has not been overruled, and thus the constitutional principles it enunciates 
remain the law. See [National Foreign Trade Council v.] Natsios, 181 F.3d at 59 [ (1st Cir. 
1999)] (“[T] here is simply no indication, in any post-Zschernig case, that Zschernig is not 
good law and is not binding on us.”) California and all states enacting legislation touch- 
ing upon foreign affairs are thus bound by the doctrines of Zschernig until the Supreme 
Court instructs otherwise.’ 


In applying that doctrine, the court cited various reasons why the California statute should 
be considered as having more than an incidental or indirect effect in foreign countries: (1) 
the terms of the statute and its legislative history demonstrated a purpose to influence for- 
eign affairs directly; (2) the statute targeted particular countries; (3) the statute did not 
regulate an area that Congress had expressly delegated to the states to regulate; (4) the 
statute established a judicial forum for negative commentary about the Japanese government 
and Japanese companies; (5) the Japanese government asserted that litigation of the claims 
in question could complicate and impede the diplomatic relationships of the countries 


1 SeeSean D. Murphy, Contemporary Practice of the United States, 95 AJIL 139 (2001) (discussing, among other 
things, a perceived disparity between the United States’ participation in the Japan forced labor cases and its partici- 
pation in cases brought against German companies for Holocaust-era claims). 

? Sept. 8, 1951, 3 UST 3169, 136 UNTS 45. 

3 See CAL. CIV. PROC. CODE §354.6 (West Supp. 2001). 

* Alien Tort Claims Act, 28 U.S.C. §1350 (1994). 

5 In re World War II Era Japanese Forced Labor Litigation, 164 F.Supp.2d 1160 (N.D. Cal. 2001). On the same 
day, the district court also dismissed the claims of certain Filipino plaintiffs against Japanese corporations for 
forced labor, on grounds that the Philippines was an allied power that was a party to the Treaty. See In re World 
War II Era Japanese Forced Labor Litigation, 164 F.Supp.2d 1153 (N.D. Cal. 2001). 

ê 164 F.Supp.2d 1160, at 1165-68. 

7 389 U.S. 429 (1968). 

8 164 F.Supp.2d 1160, at 1171 (quoting Zschernig, 389 U.S. at 440). 

° Id. 
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invol-ed; and (6) the United States, through the Department of State, contended that the 
statute impermissibly intruded upon the foreign affairs power of the federal government.” 

Tuzning to the ATCA as a basis for the plaintiffs’ claims, the court stated that it was “in- 
clined to agree” that forced labor—even when imposed by nongovernmental entities— 
violated the law of nations, as required by the statute.'’ When, however, as in the case of the 
ATCz, a statute contains no express statute of limitations, federal courts must look to some 
other source to determine the most suitable statute of limitations. The court noted that the 
1991 Torture Victim Protection Act,!? which establishes a cause of action similar to that of 
the ATCA, contains a ten-year statute of limitations. In applying that statute of limitations 
in ths case, the court found that the plaintiffs could have brought their claims within the 
ten-year period following the alleged injury and yet failed to do so, thus barring the claims 
from deing raised now. 

The district court therefore found that the California statute was unconstitutional as 
applied to the defendants in the case because the statute infringed upon the federal govern- 
ment s exclusive power over foreign affairs. To the extent that there were claims under the 
ATCA, the claims were barred by the applicable statute of limitations. 


STATE RESPONSIBILITY 
State Department Discretion to Espouse 


Rex.atus J. Chytil and Bohumir J. Marik were nationals of Czechoslovakia when their 
properties were confiscated in 1939 and 1972, respectively. Both men subsequently became 
naturalized U.S. citizens, at which point their Czech citizenship was revoked. Both men 
sougt t assistance from the U.S. government in regaining their property, but in both in- 
stanczs the Department of State declined to espouse the claims on grounds that they were 
not US. nationals at the time that the claims arose.’ In 1999, both men separately sued the 
U.S. government in federal court, charging that the failure to espouse the claims constituted 
a violztion of their civil rights? and seeking a declaratory judgment that the secretary of state, 
in deciding whether to espouse, may not discriminate against them on the basis of national 
origir.. The claimants lost at the district court and then appealed. 

OnJuly 31, 2001, the Ninth Circuit Court of Appeals issued nearly identical orders in each 
case, affirming the dismissal of the cases. 


Because in espousing a claim a sovereign takes the claim on as its own, a sovereign 
cannot espouse claims for people who were not citizens of that sovereign at the time the 
injury was inflicted. Dayton v. Czechoslovak Socialist Republic, 834 F.2d 203, 206-07 (D.C. 
Gr. 1987) ....In the United States, espousal is and historically has been the province 
œ the executive branch of the federal government. Restatement (Third) of Foreign Rela- 
tns Law §902 cmt. 1 (1986) (“In the United States, the presentation of claims against 
fereign governments, including those on behalf of private persons, is the responsibility 
ac the President and the Executive Branch.”). 

The political question doctrine, first recognized in Marbury v. 'Madison, 5 U.S. (1 
Cranch) 137, 164 (1803), stands for the tenet that “certain political questions are by 
their nature committed to the political branches to the exclusion of the judiciary.” 
Æntolok v. United States, 873 F.2d 369, 379 (D.C. Cir. 1989). Like many—though not 


10 Té at 1173-76. 
" Fë at 1179. 
12 9E U.S.C. §1350 note (1994). 


13 1&4 F.Supp.2d 1160, at 1180-82. The court also found that claims based on other California statutes were 
barred:by the applicable statutes of limitations. Jd. at 1182-83. 


! Fo: background on U.S. government efforts to encourage eastern and central European governments to ad- 
dress sach claims, see Sean D. Murphy, Contemporary Practice of the United States, 94 AJIL 109 (2000). 


? See42 U.S.C. §§1971, 1982, 1983 (1994). 
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all—other foreign relations issues, espousal is by its nature within the province of the 
executive branch. See id. at 380; Baker v. Carr, 369 U.S. 186, 211 (1962). Espousal seems 
particularly unsusceptible to resolution in the judicial branch. In making espousal deci- 
sions, the Secretary of State undoubtedly takes into account many factors relating to 
foreign relations, including the relations between the United States and the foreign 
country against which a person has a claim. The judiciary has no experience in espousal 
and has no way of considering the many other factors that espousal decisions would 
affect, and there is no basis upon which the judiciary can conclude that national origin 
is a factor that the Secretary may not consider. We therefore hold that Chytil’s case 
presents a nonjusticiable political question.’ 


3 Chytil v. Powell, No. 00-55085 at 3-4 (9th Cir. July 31, 2001); see Marik v. Powell, No. 00-55249 (9th Cir. July 
31, 2001). 
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The Riddle of All Constitutions: International Law, 
Derscracy, and the Critique of Ideology. By Susan 
Masks. Oxford, New York: Oxford University 
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paper. 


The most notable development in political 
thougnt since the fall of the Berlin Wall has un- 
doubtedly been the multifaceted focus on democ- 
racy—as project, as norm, and as the foundation 
of pre.-ent and future world order. The academic 
literatare on democracy has grown abundantly 
in this period, as one might expect under such 
circumstances of political and intellectual promi- 
nence Most of this academic effort can be clus- 
tered -round three sets of preoccupations: 


1. The general idea of “democratic peace” 
that derives its inspiration from Immanuel 
Kant’s visionary essay, Perpetual Peace, 
originally published in 1795 but rediscov- 
ered and “modernized” in the 1980s by 
empirically minded and conceptually gifted 
political scientists, especially Michael 
Doyle.’ The fundamental claim made by 
the democratic-peace theorists is that 
liberally constituted states that combine 
constitutionalism with a strong market sector 
do not wage war against one another, and 
that enlarging the international sphere of 
liberalism therefore automatically im- 
-proves the prospects for world peace to a 
«corresponding degree. Such thinking was 
officially endorsed by the U.S. government 
in the early years of the Clinton presi- 
dency, and packaged as the doctrine of 


__ | See his exceptionally influential two-part article, 
Kant, L-beral Legacies and Foreign Affairs, 12 PHIL. & PUB. 
AFFAIRS 203-34, 323-53 (1983). 
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“enlargement,” signifying a commitment 
of American foreign policy to encourag- 
ing the spread of market-oriented dem- 
ocracy to as many sovereign states as 
possible. 


2. The related idea that a trend is establish- 
ing a legal right or entitlement of each 
society to be governed as a democracy, 
thereby casting a shadow across the older 
idea that the choice of pclitical system is 
exclusively a matter of domestic jurisdic- 
tion. This identification of an emergent 
democratic norm that qualifies as a le- 
gally protected human right was given 
wide currency in a now celebrated article 
published by Thomas Franck in these 
pages back in 1992.? Franck’s thesis was, 
in effect, that only democracies enjoyed 
uncontested political legitimacy in the 
evolving international legal order, a posi- 
tion that fit well at the time with the tri- 
umphal Western mood that prevailed 
after the collapse of the Soviet Union 
and, with it, state socialism, which was an 
ideological creation of the Kremlin. 


3. An endorsement of the democratic ethos, 
but an insistence that its relevance to 
human well-being depends on widening 
its scope and deepening its content— 
taking especially into account the emer- 
gence of economic globalization. The 
leading thinker is David Held, who has 
delineated these perspectives in a series 
of books under the rubric of “cosmopoli- 
tan democracy.” In essence, Held’s view is 
that the framework of political life is 
changing in such a drastic way that the 
state no longer suffices as the exclusive 
grounding of democratic reality, and that 
all arenas of decision, whether beyond 


? Thomas M. Franck, The Emerging Right to Democratic 
Governance, 86 AJIL 46 (1992). In a less well known ar- 
ticle, The Right to Political Participation in International 
Law, 17YALEJ.INT’LL. (1992), Gregory H. Fox argued 
for a similar view. 

3 Held’s position is most fully articulated in DEMOC- 
RACY AND THE GLOBAL ORDER: FROM THE MODERN 
STATE TO COSMOSPOLITAN GOVERNANCE (1995); see 
also his edited volume (with Daniele Archibugi) COSMO- 
POLITAN DEMOCRACY: AN AGENDA FOR A NEW WORLD 
ORDER (1995). 
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the state or within it, must be taken into 
account. Writers promoting such an ex- 
tension of the democratizing context tend 
to be skeptical about democratic peace 
and democratic governance, as both seem 
to take for granted the persistence of a 
statist world order. Held contends that the 
traditional state/society matrix of politics 
misses out on other increasingly important 
arenas of political decision, and also that 
these global arenas of decision undermine 
the quality of democratic life within states. 


Susan Marks, a lecturer in law at Cambridge 
University, has written a brilliantly provocative 
and sophisticated book against this complex back- 
ground of democratic thought, taking each of 
these three strands into serious account, but 
giving a strikingly original and far-reaching slant 
to her analysis. As an indication that the Cold 
War is really over, Marks unabashedly (that is, 
without apologies) relies on Karl Marx as a major 
source of intellectual inspiration, especially through 
her insistence on treating the pursuit of knowl- 
edge as an instrumental activity whose value is to 
be gauged by the extent to which it helps to 
achieve progressive change. Marks believes that 
our efforts to know should be always linked to 
emancipatory undertakings designed to improve 
the quality of human existence. In this regard, 
academic inquiry should be self-consciously nor- 
mative and make no pretension of neutrality as to 
methods and outcomes. So oriented, Marks 
proceeds to consider the new waves of demo- 
cratic thought that have so successfully captured 
the moral, political, and legal imagination of 
intellectuals and policymakers in the decade or 
so since the end of the Cold War. And she does 
so with the critical bite of an analyst seeking to 
understand the actual bearing of ideas on real- 
world conditions, assessing their positive and 
negative impact on human well-being. 

Marks provides a detailed critique of both the 
democratic-peace and democratic-norm ideas by 
concluding that although “democracy” is a good 
thing, these ways of embodying the democratic 
advantage are not leading in emancipatory direc- 
tions. Her basic claim is that the minimalist view 
of what counts as democracy in both positions 
that she is criticizing—namely, periodic multi- 
party elections—does not ensure the attainment 
of beneficial substantive ends. That is, both the 
democratic-peace and democratic-norm theorists 
rest their case on the establishment of procedural 
democracy, or what some of their critics have 
called “low-intensity democracy,” and in Marks’s 
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view, that is not nearly enough to reach positive 
overall results, given contemporary realities. 
There are a number of points bound up in her 
critique, two of which are especially important. 
First, in low-intensity democracy there is a pre- 
sumed identification of democracy with its lib- 
eral version, thereby excluding, without consid- 
eration, those types of democratic governance 
that rest upon socialist or religious postulates. 
Second, and more significant perhaps, low- 
intensity democracy is compatible with an un- 
just, and even oppressive, domestic political 
order, and takes as a given, without challenge, 
the structure of global society as shaped by 
essentially voluntaristic relations among states. 
That is, the leadership of most states adhere to 
realist views of international relations such that 
geopolitical and strategic considerations are 
given strong priority as over against moral and 
legal claims. 

To be more concrete, countries such as Turkey 
and Egypt qualify as democracies in the low- 
intensity sense because their governments allow 
the operation of political parties, although 
within some strict limits, and organize periodic 
elections that are reasonably free. But the exis- 
tential reality of democracy in the everyday life 
of these societies is very much in doubt. In 
Turkey, the military stays mainly hidden behind 
a facade of civilian rule but calls the shots as to 
policy in controversial areas, which includes the 
periodic disqualification and punishment of 
religiously oriented political opposition. In Egypt, 
a pervasive police presence is designed to en- 
sure any challenges directed against the estab- 
lished political leadership remain of a nominal 
character. Such a state abuses its genuine oppo- 
sition, whether religious or secular, with grim 
regularity, making something of a mockery of 
the democratic label. The low-intensity test of 
whether a society qualifies as democratic seems 
monumentally insensitive to how the citizenry is 
doing under the banner of “democracy.” 

The democratic-peace approach tends to 
legitimize world order on the basis of criteria 
that overlook the sort of serious societal harm 
that Marks attributes to the impact of economic 
globalization. As Marks recognizes, the current 
dynamics of world society—of market-driven 
globalization—embody injustice and unfairness, 
accentuating the unevenness in material condi- 
tions that characterizes current relations among 
states. She understands, too, that within states, 
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inclug@ing the most-developed Western constitu- 
tional systems, the content of democracy and the 
vitality of electoral politics have been consider- 
ably daminished by the tendency of globalization 
to eliminate policy differences among political 
partie., leading to the phenomenon that has 
been cescribed as “choiceless democracy.” In the 
Unitee States, for example, since both major 
political parties accept the main precepts of neo- 
liberalism, political debate and outcomes, espe- 
cially vith regard to economic issues, lose most of 
their -elevance for the citizenry, as recently 
eviderced by high rates of voter abstention and 
by the absence of policy alternatives among polit- 
ical candidates on foreign economic policy. The 
same pattern has been visible in Western Europe 
and Javan, where nominal socialist and social dem- 
ocratic electoral victories are followed by policy 
retreas in which market-oriented policies are 
pursued as unconditionally as they would have 
been ky their more avowedly capitalist or busi- 
ness-o iented political rivals. 

Theoverall state of the economy is, to be sure, 
of overwhelming political importance; witness the 
political analyst James Carvell’s slogan, “It’s the 
econony, stupid,” that so succinctly explained 

` Bill Clmton’s 1992 presidential victory. Neverthe- 
less, there is little significant public discussion or 
even understanding of the workings of the econ- 
omy—how? why? who gains? who loses?—or of 
the pcicy options that may actually be available. 

One shortcoming of democratic-peace theory 
is its implicit assumption that if “peace” can be 
achieved, then all is well in the world. “Peace” 
here r-fers to the absence of war, and more gen- 
erally -o the end of political violence, and it is 
highlighted in such a way as to make it seem as if 
nothirg else of human concern matters much. In 
effect,.the inequities of the existing unevenness 
of gairs and losses between peoples in the world 
seem rozen in thé container of a supposedly 
peaceful world composed of liberal democracies. 
In Macks’s words, “What you hold to be true 
about the world depends on what you take into 
accourt, and what you take into account depends 
on what you think matters” (p. 121). 

Marzs describes her “main aim” as being re- 
sponsie “to the limitations of the democratic 
norm hesis not by renouncing the effort to pro- 
mote eemocracy through international law, but 
rather. . . by trying to reconstruct the thesis for 
progressive purposes” (p. 103). Her “concern here 
is with emancipatory possibilities already present 
in accepted logics and processes” (p. 111). Such 
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an outlook leads her to an acceptance of Held’s 
assessment that calls for the promotion of cosmo- 
politan democracy as the vision of a democratic 
future that is people-oriented and sensitive to 
the new realities and challenges of a globalizing 
world. The puzzle, then, for Marks is how to 
import the perspectives of cosmopolitan democ- 
racy into international law. She considers my ef 
forts to do so via the reorienting frame of “humane 
governance” to be “relatively hazy” (p. 108)— 
without specific doctrinal impacts on the inter- 
pretation of international law issues. Marks 
therefore poses the question, “[I]s there a way 
of connecting international law with democratic 
struggles which avoids the critical haziness of 
the concept of humane governance and the 
ideological restrictiveness of the norm of demo- 
cratic governance?” (pp. 108-09). 

Marks answers her question with a proposal to 
conceive of the democratic norm under the 
guidance of an idea of “inclusionary democ- 
racy,” the essence of which is to broaden consid- 
erably the minimalist electoral requirement of 
the democratic-norm theorists. Following Held, 
inclusionary democracy “is seen to entail not 
only a particular set of institutions and proce- 
dures, but also, and more generally, an ongoing 
call to enlarge the opportunities for popular 
participation in political processes and end 
social practices that systematically marginalize 
some citizens while empowering others” (p. 109). 
She emphasizes that her purpose is not to 
enunciate a new legal norm, but rather to allow 
“the concept of democratic inclusion” to “func- 
tion as a principle, to guide the elaboration, 


* My main efforts along these lines are contained in 
ON HUMANE GOVERNANCE: TOWARD A NEW GLOBAL 
POLITICS (1995), LAW IN AN EMERGING GLOBAL VIL- 
LAGE: A POST-WESTPHALIAN PERSPECTIVE (1998), and 
PREDATORY GLOBALIZATION: A CRITIQUE (1999). It is 
true that none of these books takes on directly the 
challenge posed by embedding democracy in interna- 
tional law so as to have a progressive impact. Focusing 
on humane governance is my way of arguing that 
market-oriented ideas are not integral to globaliza- 
tion, and that a more people-oriented globalization 
would allow advantage to be taken of technological 
innovations and global integration, while more suc- 
cessfully addressing issues concerning the inequality of 
benefits and the reduction of poverty. 

5 It seems evident that Marks’s use of, and approach 
to, “inclusionary democracy” is similar in intent, but 
different in derivation and justification from, reliance 
on the same terminology in a recent kook by Terrence 
Paupp, ACHIEVING INCLUSIONARY DEMOCRACY: AD- 
VANCING PEACEAND DEVELOPMENT IN FIRST AND THIRD 
WORLD NATIONS (2900). Because the two books were 
published so close together, it seems clear that neither 
author was aware of the other’s work. 
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application, and invocation of international law” 
(p. 111). 

Where does this position lead in concrete 
circumstances? A principal consequence is that 
inclusionary democracy provides a more satisfac- 
tory approach to the right of peoples to self 

_determination, which is surely among the most 
vexed issues of our era. She is convinced that the 
perspective of inclusionary democracy shifts the 
focus away from territorial fetishism that leads 
subordinated peoples to adopt an all-or-nothing 
approach to self-determination, and toward the 
view that what matters is the establishment of 
conditions that allow natural political communi- 
ties to flourish. In her view, inclusionary democ- 
racy often leads advocates on both sides toward 
more mutually satisfactory results—and to fash- 
ion intermediate solutions that respond favorably 
to the claims of those discontented with existing 
arrangements, but without disrupting the basic 
structure of the state.° In a fundamental sense, 
Marks is seeking to induce a state of mind about 
the character of democracy that helps leaders 
and citizens to seek outcomes that are beneficial 
to individuals and groups caught in concrete 
situations of deprivation and injustice. It is an 
admirable aim, and argued with eloquence and 
erudition in this small volume. 

Can this approach succeed? As with so much 
reformist and transformational writing in the 
sphere of international legal studies, the weakest 
part of Marks’s approach concerns the politics of 
actualization, Howcan we reshape the way society 
thinks about democracy? What social forces are 
available to induce those in control to adopt such 
a progressive outlook that seems to be fundamen- 
tally at odds with the prevailing neoliberal and 
realist sensibilities? The attractiveness of the de- 
mocratic-peace and democratic-norm approaches 
is that they fit so nicely into prevailing worldviews 
and, indeed, provide the patrons of globalization 
with a needed legitimating ideology that is fully 
compatible with the logics of both state and 
market. 

It is fair to ask whether Marks could have met 
this worry that her words will fall on deaf ears, 
that her plea is “utopian” in the negative sense of 
being visionary without being realizable. I think 
that Marks might have included a chapter ad- 
dressing this concern, perhaps talking about the 
various movements of resistance to corporate 


ê For innovative thinking along the same lines see, 
MAIvAN CLECH LAM, AT THE EDGE OF THE STATE: INDIG- 
ENOUS PEOPLES AND SELF-DETERMINATION (2000). 
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globalization that have formed around the world, 
and that first gained world media attention in 
late 1999 during “the battle of Seattle,” when 
demonstrators in the streets challenged the anti- 
democratic practices and policies of the World 
Trade Organization, which was trying to hold 
formal meetings in the city. 

As it stands, The Riddle of All Constitutions 
provides an excellent critique of mainstream 
proposals about how to bring the pursuit of de- 
mocracy into the thinking and interpretations of 
international law. The study also suggests a 
more expansive view of democracy that has the 
far greater ambition of contributing to the im- 
provement of human well-being. Perhaps, this 
achievement is enough to ask of a small book, 
and what Marks has already contributed to our 
understanding of this central concern of democ- 
racy has certainly made us impatient for more of 
the same! 

Those who wish to explore the literature on 
the democratic-norm thesis will find much of 
interest in Democratic Governance and International 
Law, edited by Gregory Fox and Brad Roth, 
both of whom have been influential contribu- 
tors to the field. The volume— in effect, an an- 
thology on the democratic-norm controversy— 
contains many of the most important previously 
published short writings, along with some de- 
bate as to the thesis’s policy implications. It will 
be useful as a teaching tool, and convenient for 
scholars interested in getting a fix on what the 
debate about the democratic-norm thesis is all 
about. There are many thoughtful pieces among 
the nineteen selections (none new), which 
include contributions from (in addition to Fox 
and Roth) James Crawford, Thomas Franck, 
Sean Murphy, Michael Reisman, Steven Ratner, 
and Anne-Marie Slaughter. Even Susan Marks 
makes it into a concluding section entitled 
“Critical Approaches,” with other insightful 
pieces by Brad Roth and Jan Knippers Black. 

Most of the authors are concerned, in one way 
or another, about how the role of international 
law in the state system might be altered in re- 
sponse to the democraticnorm thesis. Slaughter 
argues that democracies generate what she calls 
“a zone of law” as a consequence of “a zone of 
peace,” which enables a state to respond to the 
governmental challenges of globalization by dis- 
aggregating its functions so as to shape relevant 
legal policy in an array of specialized transna- 
tional arenas, with the effect of breaking down 
the state-to-state image of lawmaking without 
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superseding the primacy of the state as the dom- 
inant Dolitical actor and source of coherence in 
interrational life. In the other essays, there are 
discussions of such matters as whether the recog- 
nitiom of states should take account of the 
demozratic-norm thesis, the extent to which in- 
terveraionist diplomacy is appropriate in order to 
restor2 or establish democracy, and the degree to 
whichsdemocracies remain democratic when and 
if they=xclude the political participation of groups 
that seek power by democratic means but alleg- 
edly iatend to impose antidemocratic rule. The 
latter zoncern stems, of course, from Hitler’s rise 
to power in Weimar Germany, but has arisen 
more recently in relation to the suppressive 
policizs adopted to block the electoral successes 
of Islanic political parties, as in Algeria in 1992. 
Fox and Roth have produced a valuable, bal- 
ancedicollection that is of uniformly high quality 
but vulnerable to several lines of criticism. First, 
none ef the contributors has a non-Western back- 
grourcd or perspective. Contributions from such 
authors as Upendra Baxi, Walden Bello, Ahmet 
Davutoglu, Chandra Muzaffar, and Yasuaki 
Onur:a’ would have greatly enriched the debate. 
Second, in view of the pressures of globalization, 
the qeestion of the state’s resilience is not well 
analyaed, either in terms of whether the state’s 
role is changing dramatically or in terms of the 
state's being superseded and subverted. Here, 
such zuthors as David Held, Mary Kaldor, and 
Andrew Linklater would have added useful 
dimersions to the presentation. Third, and more 
generally, the debate that is the subject of this 
volume would benefit from being better contex- 
tualized within the broader framework of world- 
order thinking that is sensitive to the changing 
role œŒ the state and the rise of market forces. 
Botn of the books under review are major 
contr-butions to the scholarly literature concern- 
ing the relevance of democracy to the develop- 


7 Ses, for example, UPENDRA BAXI, THE FUTURE OF 
HUMAI RIGHTS (2002); WALDEN F. BELLO, THE FUTURE 
IN THE-BALANCE: ESSAYS ON GLOBALIZATION AND RESIS- 
TANCE “Anuradha Mittal ed., 2001); AHMET DAVUTOGLU, 
CIVILIZATIONAL TRANSFORMATION AND THE MUSLIM 
WORLE (1994); CHANDRA MUZAFFAR, HUMAN RIGHTS 
AND THE NEW WORLD ORDER (1993); and YASUAKI 
ONUMa, Towards an Intercivilizational Approach to Human 
Rights, in THE EAST ASIAN CHALLENGE FOR HUMAN 
RIGHT- (Joanne R. Bauer & Daniel A. Bell eds., 1999). 

8 Se» , for example, works by Held, supranote 3; MARY 
KALDGR, NEW AND OLD WARS: ORGANIZED VIOLENCE IN 
A GLOBAL ERA (1999); and ANDREW LINKLATER, THE 
TRANSSORMATION OF POLITICAL COMMUNITY: ETHICAL 
FOUNLATIONS OF THE POST-WESTPHALIAN ERA (1998). 
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tent of international law, including its applica- 
tion in various controversial settings involving 
the protection of human rights and the promo- 
tion of democracy. At stake are such vital ques- 
tions as legitimate intervention, self-determina- 
tion, and the scope of sovereign rights. As some 
of the authors in the Fox and Roth volume 
suggest, the whole prodemocracy movement is 
a belated effort to take seriously Article 21 of the 
Universal Declaration of Human Rights: “The 
will of the people shall be the basis of the au- 
thority of government.” The resulting debate 
centers on how to interpret Article 21—assum- 
ing that it is meant to be made operational. The 
mainstream argues that the still-robust West- 
phalian state system can bear an interpretation 
that stresses nothing more than the right to 
multiparty elections. Marks, in contrast, argues 
that such an emphasis is in the end regressive 
since it tends to deny the emancipatory mission 
of international law to seek human betterment 
as a continuous enterprise. Both books illumi- 
nate the choice and also confirm its centrality to 
the future evolution of the international legal 
order. 


RICHARD FALK 
Of the Board of Editors 


International Crimes, Peace, and Human Rights: The 
Role of the International Criminal Court. Edited 
by Dinah Shelton. Ardsley NY: Transnational 
Publishers, 2000. Index. Pp. iv, 356. $125. 


The Rome Statute of the International Criminal 
Court: A Challenge to Impunity, Edited by Mauro 
Politi and Giuseppe Nesi. Burlington VT: 
Ashgate/Dartmouth, 2001. Index. Pp. xx, 
319. $99.95. 


What will the docket of the international 
criminal court (ICC) look like five or fifteen 
years from now? Will the gaping jurisdictional 
loopholes in the Rome Statute, a total reliance 
on governmental cooperation, and a U.S. re- 
fusal to allow the Security Council to submit 
cases to the court make the institution an expen- 
sive but underemployed bureaucracy? Or will 
widespread ratification and a political determi- 
nation to pursue the worst criminals render the 
court a potent weapon to combat impunity in 
the twenty-first century? Will the court help to 
deter mass atrocities, support accountability for 
the worst crimes, and promote societies based 
on the rule of law? 
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As we approach the ICC’s certain entry into 
force in 2002, these two recent collections of 
essays review the choices made in Rome and seek 
to gauge the future impact of the court. The 
books, both of which memorialize 1999 confer- 
ences, are in a sense complementary. The Rome 
Statute of the International Criminal Court, edited by 
Mauro Politi and Giuseppe Nesi of the Universita 
degli Studi di Trento, Italy, brings together a 
number of key insider-participants in the Rome 
process, while most of the authors in International 
Crimes, Peace, and Human Rights, edited by Dinah 
Shelton, are activists and academics. The former 
volume (Rome Statute) thus provides reflections 
on, and insights into, the drafting process, while 
the latter (International Crimes) looks more explic- 
itly at the public policy aspects of the ICC and 
what its effect might be in the real world. 

Politi’s introductory essay in Rome Statute, sub- 
titled “Rays of Light and Some Shadows,” sets the 
tone for the volume. He asserts that the Rome 
Conference “marked a lasting defeat for the cul- 
ture of impunity” (p. 8) and trumpets the strong 
definitions of the “core crimes,” particularly war 
crimes and crimes against humanity. He con- 
cedes, however, that the “regime has a critical 
flaw” (p. 13): the court will not, in practice, “be 
able to intervene where serious violations of hu- 
manitarian law are committed by the political 
authorities of a State non-Party to the Statute in 
the territory of that State, and against their own 
nationals. The Pol Pot or Milosevi¢ scenarios would 
not be covered” (pp. 13-14). Yet he concludes 
overall that the Rome Conference produced “a 
Court that can respond to the demand for justice, 
and the refusal of impunity, for the most serious 
crimes of international concern” (p. 15). 

There is certainly much to celebrate in the 
Rome Statute, particularly in terms of substantive 
law. Roger Clark recognizes that the statute’s pro- 
vision on crimes against humanity “represented 
the limit of what a highly political process, fune- 
tioning with consensus in mind, would bear” 
(Rome Statute, p. 80). But one might have feared 
that precisely in such a heavily negotiated treaty— 
which will potentially apply to all states—there 
would have been more backsliding from emerging 
customary norms and from UN-generated provi- 
sions that have been applied to geographically 
limited genocidal conflicts. Theodor Meron notes 
that “the pertinent provisions [of the ICC] con- 
tain norms which are virtually indistinguishable 
from fundamental human rights” (id., p. 65). 
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Fausto Pocar concurs, adding that, since the 
nexus between war and crimes against humanity 
has been dropped, the Rome Statute “adopts a 
notion of crimes against humanity which fully be- 
longs to the field of human rights” (id, p. 68). 

With strong backing from the United States 
and the powerful Like-Minded Group, the Rome 
negotiators extended the ICC’s reach into 
internal armed conflict, and did so over the objec- 
tions of the Arab League states, China, and 
India, among others. This advance is a major 
one—assuming, of course, that the states in 
which internal atrocities are committed ratify the 
statute—even if the list of crimes in civil conflict 
is incomplete; for example, the court can prose- 
cute indiscriminate attacks against civilians, the 
starvation of civilians, or the use of prohibited 
weapons only in international conflicts. 

Another great victory in Rome was wresting 
the ICC from UN Security Council control. At 
one time, all five permanent members of the 
Council insisted that they should have a veto 
over the court’s docket (first Great Britain, then 
France, abandoned this hard-line position). A 
large number of countries, however—resentful 
of the Council’s composition—opposed any role 
for the Council. According to Philippe Kirch, 
the powerful Canadian chair of the Committee 
of the Whole, one of the reasons why an ICC was 
established “was to move away [from] the mo- 
nopoly that the [Security Council] used to have” 
(Rome Statute, p. 293). The final treaty reflects 
the “Singapore compromise,” by which the 
Council may affirmatively vote (hence no indi- 
vidual veto) to delay a prosecution for a renew- 
able period of twelve months if it believes that 
ICC action would interfere with the Council’s 
peace efforts. 

A more pessimistic view is put forward by 
Hans-Peter Kaul, the German delegate who mar- 
shaled the progressive forces in Rome. Kaul, 
complaining that the “complementarity regime 
of the Statute is probably too strong and the ju- 
risdictional regime is probably too weak,” places 
the blame squarely on “the very restrictive ap- 
proach of our American partners in Rome” 
(Rome Statute, p. 59). According to Kaul, the 
complementarity provisions allow a state that is 
not acting bona fide to throw up a series of pro- 
cedural obstacles that considerably weaken the 
court’s reach. He is particularly upset over the 
“hard-to-explain disappearance” of the so-called 
“South Korean proposal” on pre-conditions to 
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the ceurt’s jurisdiction, which had strong major- 
ity suport in Rome once the German proposal 
based on full universal jurisdiction had been 
elim=uated (id., p. 61). The South Korean pro- 
posa would have allowed prosecutions to go 
forward if one out of four states had ratified the 
treat. the territorial state where the crimes took 
place the state of the accused person’s national- 
ity, tœ state of the victim’s nationality, and the 
state with custody of the accused. When, after 
days of closed-door consultations, the Rome 
Bureeu circulated the final “package” of the 
treat} at 2 A.M. of the final day, many were sur- 
priser. to see these four jurisdictional bases cut in 
half Hubbed the “North Korean solution”): the 
courz cannot act unless the nationality state or 
the territorial state have ratified the treaty or 
othe-wise consented. In practice, those two are 
very =kely to be the same state, and this provision 
will ccamatically reduce the court’s reach. If the 
custc dial state had been included, perpetrators 
could have been apprehended while traveling 
outsie their own countries. As it stands, even a 
state hat wants to turn a visiting suspect over to 
the murt will have no legal basis to do so if 
neitkzr of the two jurisdictional bases is present. 
A fucare Pinochet could visit the ICC in The 
Hage without fear of apprehension (though he 
migh be arrested and tried in Dutch courts). As 
my cdleague Richard Dicker has said, this limita- 
tion *zives a passport to traveling tyrants.”! The 
addi zon of the territorial state to the nationality 
state however, is the basis for continued U.S. 
oppc ition; this change would theoretically allow 
the prosecution of U.S. nationals for atrocities 
committed in the territory of consenting states. 
John olmes of the Canadian delegation uncon- 
vincixgly tries to dispel the “myth” that the early- 
morcing final package “was conceived secretly 
and arust on the Conference in a non-transpar- 
ent, xidemocratic fashion” (id., p. 29), yetadmits 
that “t was a Bureau innovation” to cut the South 
Kore=n proposal in half (id., p. 30). 

Kael argues that these compromises provide a 
two-tred court: a strong regime when jurisdic- 
tion . triggered by Security Council referral, and 
a week regime for cases referred by states or 
initic-ed by the prosecutor, which is just the way 
that ne United States wanted it. Elizabeth Wilms- 
hurs- of the U.K. delegation adds that, at the 
outse, 


1 Press Release, Human Rights Watch, “Fight to the 
Finish” on International Court (July 17, 1998), at 
<hup /www.hrw.org/press98/july/ice-fnll -htm>. 
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few of the States then parties to the Statute 
are likely to be those whose territories or 
nationals are responsible for the commis- 
sion of atrocities. Because of the jurisdic- 
tional limits of the Court, many or most of 
the cases before it in those early days are 
likely to be those referred by the Council. 
(Rome Statuie, p. 40) 


In view of the United States’ current opposition 
to the court, however, my own guess is that 
there will be no Council referrals for the time 
being. Kaul bitterly concludes with the irony 
that the U.S. delegation, “probably the most suc- 
cessful delegation in Rome” (id., p. 62), voted 
against the statute and continues to seek to un- 
dermine it. 

Another weakness of the Rome Statute relates 
to state cooperation. The ICC will be largely de- 
pendent on states to transfer suspects to the 
court. The prosecutor has very limited power to 
conduct investigations indépendently—she can- 
not, for example, compel witnesses or conduct 
exhumations. The treaty requires states to 
comply with the court’s requests for coopera- 
tion; for example, a state must allow the prose- 
cutor on its territory to investigate. Nevertheless, 
as a result of U.S. and French insistence, a state 
may withhold information or prevent an individ- 
ual from giving evidence if, in the state’s view, it 
would prejudice national security interests. 

While various positions of the United States 
are the subject of criticism throughout both 
books, it is the overall U.S. attitude to the theo- 
retical prosecution of U.S. nationals that draws 
the most fire. U.S. officials seem to believe that 
it is not in the national interest for the United 
States, the strongest military power in the world, 
to bind itself to the same rules as everyone else. 
They also seem to believe that the United States 
has nothing to gain in having international 
judges looking over the shoulders of the gener- 
als and the policymakers who decide how to 
fight wars and which bombing target to select. 
In other words, in the pursuit of what are often 
described as its “special responsibilities” for 
international defense, the United States wants to 
maintain its leeway to commit what others might 
consider war crimes. As Antonio Cassese, among 
others, complains, the United States is promot- 
ing a “double standard” that the rest of the 
world cannot accept (Rome Statute, p. 311). 


2 David J. Scheffer, The United States and the Inter- 
national Criminal Court, 93 AJIL 12, 12 (1999). 
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Needless to say, U.S. officials do not frame the 
debate that way. Rather, objections are articu- 
lated in terms of procedural guarantees of defen- 
dants and “frivolous nuisance accusations” against 
U.S. soldiers who “mistakenly” shoot civilians or 
commanders when bombs “go astray.”? But these 
arguments do not withstand even minimal scru- 
tiny. The court will offer the most stringent fair- 
trial rights (except trial by jury, unknown in any 
international court). Indeed, in areas ranging 
from the right to counsel and the right to appeal 
to the presumption of innocence, the judicial 
standards permitted by President Bush’s Novem- 
ber 2001 order establishing military commissions 
to try Al Qaeda suspects would be significantly 
lower than those of the ICC. Similarly, the num- 
ber of filters and procedural hurdles to weed out 
frivolous cases threatens to turn the development 
of cases into an obstacle course. 

Madeline Morris, whose positions track those 
advocated by the United States, acknowledges the 
true U.S. fears when she writes: 


In addition to the cases that are concerned 
solely with individual culpability, there will 
be ICC cases that focus on the lawfulness of 
official acts of states. . ... One can readily 
imagine ICC cases in which the act forming 
the basis for the indictment was a military 
intervention, deployment of a particular 
weapon, recourse to a certain method of 
warfare, or other official conduct that the 
responsible state maintains was lawful. Or 
the act... might be an alleged official act 
that the concerned state maintains never 
occurred. (International Crimes, p. 220). 


These cases are precisely the ones that must 
worry the Pentagon, and the heavy reliance on 
complementarity will not assuage critics’ con- 
cerns.* The United States will, by definition, not 
assert jurisdiction to prosecute acts that it consid- 
ers legal (or at least in the national interest) or 
that it says did not occur. 

Morris rightly asserts that the ICC has “a dual 
character as the adjudicator of individual culpa- 
bility and of interstate legal disputes,” but 
wrongly sees these two roles as neatly correspond- 
ing to “the two types of cases that the ICC will be 
called on to decide” (International Crimes, p. 220). 
This sharp division dovetails with the United 


3 David J. Scheffer, The U.S. Perspective on the ICC, in THE 
UNITED STATESAND THE INTERNATIONALCRIMINALCOURT 
115, 116 (Sarah B. Sewall & Karl Kaysen eds., 2000). 

* As David Scheffer has written in this Journal, 93 AJIL 
at 19, “complementarity is not a complete answer” for 
these cases. . 
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States’ last-minute proposal in Rome that would 
have exempted nationals of nonstate parties 
from ICC jurisdiction for actions that the state 
identified as its “official acts,” but it is based on 
the faulty premise that most international 
crimes are the result of individual initiative 
contrary to state policy. In fact, most crimes 
which will come before the ICC, like most of 
those before the International Criminal Tribu- 
nals for the Former Yugoslavia (ICTY) and 
Rwanda, will be crimes carried out by state (or 
rebel) actors in pursuance of official policy. 
More than half a century ago, the International 
Military Tribunal at Nuremberg disposed of this 
artificial separation of individual and state crimes 
as follows: 


Crimes against international law are com- 
mitted by men, not by abstract entities, and 
only by punishing individuals who commit 
such. crimes can the provisions of interna- 
tional law be enforced. . . . It was submitted 
that . . . where the act in question is an act 
of State, those who carry it out are not 
personally responsible, but are protected by 
the doctrine of the sovereignty of the State. 
In the opinion of the Tribunal, [this con- 
tention] must be rejected. . . . The authors 
of these acts cannot shelter themselves be- 
hind their official position in order to be 
freed from punishment in appropriate pro- 
ceedings.° 


This analysis is no less valid for, say, the decision 
to carpet-bomb areas of Cambodia containing 
civilian populations than it is for a campaign of 
ethnic cleansing in Bosnia. 

Morris suggests that “some states wished to 
use ICC jurisdiction to effectuate a change in 
interstate power relations” (International Crimes, 
p. 233) and quotes from Arthur Rovine: “weaker 
states derive an obvious advantage from legal 
settlement in disputes with more powerful op- 
ponents... . Clearly, the strong give up much of 
their leverage in a contest of legal briefs and ar- 
guments.”” Clark, a New Zealander who repre- 
sented Samoa in Rome, likewise points out that 
“an effective, independent, International Crimi- 
nal Court may be more secure in acting against 
the nationals of a powerful state than a small 
state would be” (id., p. 211 n.13). More generally, 


5 Td. at 20. 

6 99 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE 
THE INTERNATIONAL MILITARY TRIBUNAL 466 (1948). 

7 Arthur Rovine, The National Interest and the World 
Court, in 1 THE FUTURE OF THE INTERNATIONAL COURT 
OF JUSTICE 313, 319 (Leo Gross ed., 1976) (quoted i in 
International Crimes at 233). 
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states that support the court, unlike some of the 
most powerful states, are committed to protecting 
their cational interests ir’ a world in which all 
states zre subject to the rule of law. 

International Grimes includes a helpful essay by 
Kelly Dawn Askin tracing the development of 
womer.’s issues in international criminal law, as 
well as thoughtful essays by Juan Mendez on hu- 
man rights, by Naomi Roht-Arriaza and also by 
Garth Meintjes on the compatibility of national 
amnes-ies with the ICC project, and by Sandra 
Coliver on the ICTY’s impact in Bosnia. The vol- 
ume a.so includes a wickedly acerbic essay by 
Roger lark (with William Schabas, the only con- 
tributar to both of the books under review) 
mocking the U.S. obsession in Rome with “pro- 
tecting the sovereign rights of non-parties” (Inter- 
nationcl Crimes, p. 207). 

‘The Rome Statute, taken as a whole, is uneven 
and could well have benefited from stronger ed- 
iting (especially of some of the essays by writers 
who ar2 not native English speakers). The Rome 
process is better described elsewhere.” Neverthe- 
less, in addition to the fine contributions already 
discussed, the book includes, among ‘other 
things, an intriguing roundtable discussion on 
the future of the court. Béatrice le Fraper du 
Hellen explains that “it was never an objective of 
France . . . to achieve the creation of an inde- 
pendent judicial body” (Rome Statute, p. 299), but 
only a body that would work cooperatively with 
international political bodies such as the Security 
Counc:l. She notes that the transitional provision, 
introduced by France at the eleventh hour to-allow 
ratifying states to “opt out” of the court’s jurisdic- 
tion for war crimes for a period of seven years, 
was “really for us a way to build the confidence of 
our mzlitary towards the Court” (id, p. 312). 
Theodor Meron describes the “reasonable level 
of comfort” needed by the U.S. Department of 
Defense before the United States would support 
the treaty (id., p. 309)—to which Cassese responds 
by expzessing mock sympathy with “those poor 
people in the Pentagon” (id., p. 310). Philippe 
Kirch s.mply asks: “assuming completé good faith 
on the part of the US, ... how do you protect the 
US without protecting at the same time the 
Milose*i¢s and Saddam Husseins?” (id., p. 313). 


8 See, for example, the articles in the January 1999 
issue of this Journal, and Leila Nadya Sadat and S. 
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So, will the ICC make the world a safer or 
better place? At a national level, criminal sanc- 
tions are supposed to promote deterrence, retri- 
bution, incapacitation, and rehabilitation. When 
it comes to what Otto Triffterer terms macro- 
criminality (Rome Statute, p. 146)—the worst crimes 
committed as state policy—other functions also 
come into play, including, mostimportantly, the 
promotion of human rights, the defeat of impu- 
nity, and the maintenance of international 
security. Although activists often resort to the 


- easily understood language of deterrence, there 


is growing evidence that the deterrence function 
of criminal law is, at best, limited on a national 
level. There is even less empirical evidence to 
suggest that rulers and: their henchmen are 
dissuaded from atrocities by prosecutions of 
their counterparts elsewhere in the world—which 
remain the exception.’ Gustavo Gallén, a leading 
Colombian advocate, is sober on what he calls 
the “dangerous illusion of deterrence” (Inter- 
national Crimes, p. 97): 


First, in order to deter future violations, a 
system of justice must be effective in 
bringing to a halt current violations. This 
does not appear to be a likely role for the 
ICC. Secondly, no system of justice is able 
fully and completely to deter wrongdoing. 
Thirdly, the proposed international crimi- 
nal court is still a weak project that needs to 
be strengthened before a minimum level of 
deterrence may be expected. (/d., p. 93) 


Gallón correctly argues that any “deterrence is di- 
rectly proportional to accountability” (id., p. 97), 
and suggests that if the court’s jurisdiction is 
strengthened to reach more crimes, it can ulti- 
mately become a deterrent, albeit a limited one. 

For Michael Reisman, “the critical test” of the 
ICC will be “how it will operate in the contexts 
in which it is likely to be invoked” (Rome Statute, 
p. 282), and in the five scenarios that he creates, 
the ICC will likely fail. (1) In a conventional war 
situation (such as Ethiopia-Eritrea), anegotiated 
settlement will be difficult to achieve if the 
parties fear prosecution by the ICC. (2) During 
“internal, non-ethnic, non-ideological war,” 
when the state is party to the ICC, recourse to 
justice may endanger a peaceful transition by 
convincing a dictator to conduct a “bloody last 
stand” (id., p. 285). The international commu- 
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depart voluntarily. (3) In internal ethnic war, the 
ICC could be beneficial, though it is likely to be 
asymmetrical in its operation and may undermine 
the-possibility of amnesty as a Step towards peace: 
In (4) internal wars with external intervention, as 
well asin (5) multilateral interventions without 
UN approval (like Kosovo and Serbia), there is a 
risk that outside actors-will refrain from partici- 
pating in “an elective conflict” for fear of ICC 
prosecution of their nationals, thus “actually in- 
creas[ing] impunity” (id. p. 288). 

The evidence does not, in my judgment, sup- 
port Reisman’s pessimistic view. The argumentin 
the first three scenarios—that if perpetrators are 
threatened with prosecution, they will not relin- 
quish power or will undermine a new democ- 

'racy—deserves attention butis often exaggerated. 
In some wars or negotiated transitions, such as 
that in South Africa, the argument has some 


merit, and caution in proceeding with prosecu-- 


tions is therefore required. In most cases, how- 
ever—for example, Cédras and Duvalier in Haiti, 
Somoza in Nicaragua, Idi Amin in Uganda, 
Mobutu in Zaire, and Suharto in Indonesia— 
bloody despots are overthrown or leave kicking 
and screaming when their time is up, anyway. 
Two years ago, it was widely argued that in order 
to induce Milosevic to step down, he should be 
assured that he would not-be. prosecuted. No 
such assurances were made, and he not only gave 
up power, but is now being prosecuted in The 
Hague. In Chile, although it was argued, that 
Pinochet’s arrest-would threaten the country’s 
democracy, just the reverse proved to be true. 
Similarly, although it is sometimes argued that 
states will not intervene to stop atrocities for fear 
of thereby subjecting their nationals to ICC juris- 
diction, this position fails to account for the U.S.- 
led intervention into a (former) Yugoslavia sub- 
ject to ICTY scrutiny, or for the near-universal 
ICC ratification among states that regularly con- 
tribute troops to humanitarian and peacekeeping 
operations. Rather, the problem will be the many 
_ situations in which, because of jurisdictional 
flaws,, the court’s authority will not, be invoked. 
With growing support from countriesall around 
the world, the principal benefit of the ICC will be 
its serving as a pillar in the construction of anew 
international political ethic, a code of conduct 
that the community of nations is committed to 
applying when states fail to do 'so themselves. By 
laying down rules which shall not be’ trespassed, 
by helping to end the impunity often enjoyed by 
those responsible for the worst international 
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crimes, by affirming the rights of victims and 
delegitimizing perpetrators, the court has the 
potential over the long run to help create new 
expectations on the part of citizens and, -just 
perhaps, better behavior by state rulers. 


REED BRODY 
Human Rights Watch 


The International Law Commission of the United 
Nations. By Jeffrey S. Morton. Golumbia: Uni- 
versity'of South Carolina’ Press, 2000. Pp. xvi, 
217. Index. $29.95. 


The International Law Commission of the United 
Nations is an interesting, informative, and suc- 
cinct book on the Commission, its origins, work, 
and character—with a particular emphasis on its 
individual members. 

Jeffrey Morton, who teaches international law 
and politics at Florida Atlantic University, has 
written, in effect, two separate books within the 
present volume’s two hundred pages, and the 
first “book” itself is divided into two parts, deal- 
ing with the Commission’s' history and its work 
concerning international crime, respectively. 
In discussing the history of the Commission, 
Morton focuses on its creation by the UN Gen- 
eral Assembly in 1947 and on its continuing evo- 
lution as a formal body. This clear, concise his- 
torical review—a mere nineteen pages—could 
stand alone.as an excellent, brief introduction 
to the Commission. My quarrel with this portion 
of the book-may be little more than-nitpicking. 
His reference to the American member of the 
Commission as the: “U.S. ambassador” (p. 2) 
reflects his view, dare I say bias, that the mem- 


‘bers of the Commission are. not independent 
‘experts who.take substantive positions based on 


their intellectual merits, but government repre- 
sentatives who take positions based on formal 
instructions from the capital. In fact, only three 
(Kearney, Schwebel, and Aldrich) of the eight 
Americans who served as members of the Com- 
mission had the rank of ambassador. This re- 
viewer—a member since 1992—-was employed 
during his first term by the United States in its 
Permanent Mission to the United Nations, and 
has also spent time teaching. The remaining 
American members have been academics and 
private practitioners. I daresay my general agree- 
ment with government views may have. been 
taken into account, but I never réceived instruc- 
tions of any kind. 
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Maton quotes with approval the former Thai 
member of the Commission, Ambassador 
Sucheritkul, who noted that—due to what the 
authcr characterizes as the “continual brain drain 
of leading members, along with the politicization 
of the election process”—the Commission’s third 
decace (roughly, the 1970s) saw “the imminent 
declixe in the quality of [its] work” (p. 17). Hap- 
pily fcr the Commission and, more generally, for 
the ccdification of international law, Morton writes 
that ia the 1990s, its fifth decade, “the Commis- 
sion kas overcome at least some of the difficulties 
expemienced during the previous decade” (p. 18). 
Mort»n’s emphasis on the brain drain in the early 
1980¢ gives insufficient weight, however, to the 
exparsion of the Commission from a relatively 
compact body of fifteen to a body of twenty-one 
in 1956, of twenty-five in 1961, and of thirty-four 
in 1981. During the same period the Drafting 
Committee increased in size from five to fifteen. 
This =xpansion was required in order for the 
Commission to continue to reflect the changing 
membership of the General Assembly. While 
Morten pays some heed to this expansion as a 
reason for the Commission’s decreased produc- 
tivity >ver time, he takes no notice that the Com- 
missin’s early efforts, to its credit, focused pri- 
marily on topics that were easier to codify and 
that vere riper for codification, thus making the 
first cecades more productive. 

The second part of what I call Morton’s first 
book. consists of a brief history of the Commis- 
sion’= work on international crimes in general, on 
the Graft Code of Crimes Against the Peace and 
Secuzity of Mankind,’ and on the international 
crimé1al court. His summary of the history of the 
Commission’s struggle with the draft code is clear 
and mformative. He fails, however, to pay suffi- 
cientzattention to the role played by the special 
rapperteur, the late Doudou Thiam, who exhib- 
ited considerable courage in preparing the draft 
that was the basis for the successful and expedi- 
tious second reading. Nor does Morton take 
suffident note that the Commission’s draft was 
more moderate than what was ultimately adopted 
by the Rome Conference at the urging of a few 
active, experienced delegations and a handful of 
nong>vernmental organizations. 

All this material from the “first book” is de- 
signe] by Morton to equip the reader to under- 
stanc and appreciate the author’s “Empirical 


! Tae draft code is available online at the ILC’s Web 
site, <attp://www.un.org/law/ilc/index.htm>. 
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Analysis of the International Law Commis- 
sion”—the raison d’étre of the book. This re- 
viewer’s comments should be understood in 
light of his view that the term political science is 
an oxymoron. À 

Morton believes that the existing literature on 
the Commission has erred by paying little atten- 
tion to “the possible role of world politics in the 
Commission’s work” and by regarding the 
Commission “as a legal vacuum, an arena where 
the political interests of states are checked at the 
entrance” (p. 74). Morton castigates not only prior 
writings on the Commission for their descriptive 
approach, but almost all studies of international 
law (as well as international law itself). He calls 
for the adoption of a so-called scientific, behav- 
ioral approach. To this end, Morton proceeds to 
concoct an elaborate scheme replete with charts 
and mathematics to determine whether the 
Commission “functions in a legal vacuum, free 
from the intrusion of world politics” (p. 77). 

Although Morton is wrong when he says that 
no votes are taken on draft articles, he is correct 
that consensus is the Commission’s predomi- 
nant method of decision making. As a result, 
there are often no votes to count and compare 
in an empirical study. Morton therefore turns, 
instead, to “an analysis of . . . [the Commis- 
sion’s] consensus-driven debate” (p. 78). He 
elaborates what he calls a systematic means of 
assigning numerical values to statements. He 
assigns one point for minimal consensus (dis- 
agreement) and five points for maximum con- 
sensus (complete agreement). He seeks to study 
intra- and interbloc consensus and “the impact 
of the end of the cold war on the [Commis- 
sion]” (p. 77). From the study, he derives the 
conclusion that the Commission does not exist 
in a vacuum; he rather superficially accuses 
Professor Herbert Briggs and Judges Elihu 
Lauterpacht and and Taslim O. Elias of believ- 
ing that it does. 

Based on my ten years’ experience as a mem- 
ber of the Commission, I find myself in substan- 
tial agreement with Judge Elias’s remark that 
“members of the International Law Commis- 
sion, once elected, represent only themselves as 
legal scientists and not as individual representa- 
tives of the governments of the countries from 
which they happen to hail” (p. 83). In general, 
an individual nominated by a particular govern- 
ment tends to have views in general accord with 
that government. But having views in general 
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accord is a very far cry from being an instructed 
delegate. The basic truth of Judge Elias’s state- 
ment is not altered by the fact that during the 
Cold War, Commission members from totalitar- 
ian regimes were indistinguishable from in- 
structed representatives—at least on the record. 
In bodies or groups that had no record that 
could be read at home, many, though not all, 
tended to be far more flexible. Finally, it is not 
surprising that individuals from a given region or 
group tend to agree with each other; such agree- 
ment need not suggest instructions from the gov- 
ernment. 

There is, moreover, the responsibility of each 
member of the Commission, as well as that of the 
Commission as a whole, to produce useful ma- 
terial. If the states members of the United Na- 
tions make clear in the debate in the Sixth Com-. 
mittee that they do not support a particular draft 
or find it useful, the members of the Commission 
have, at a minimum, the responsibility to think 
again. When Thiam produced the draft that led 
to the final text of the Draft Code of Crimes 
Against the Peace and Security of Mankind, he 
was obviously reacting to the comments of gov- 
ernments in their written responses and to state- 
ments made by the General Assembly—not to the 
instructions of the government of Senegal. 

Notwithstanding the above criticisms of Morton’s 
book, I find myself in general agreement with the 
conclusions reflected in his tables and charts. 
Those tables and charts, however, tell only a very 
small part of the overall story of the Commission 
and its dynamics. And they represent, in any case, 
such a very small sampling that they do not prove 
Morton’s general thesis about the impact of poli- 
tics on the Commission and its members. 

Lawyers knowledgeable about the Commission 
but curious about what those who believe in a 
political science are talking about will find the lat- 
ter half of the book interesting. Those who are 
not knowledgeable about the Commission will 
find the first four chapters very helpful. 


ROBERT ROSENSTOCK 
Member, International Law Commission 


Rebels with a Cause: The Minds and Morality of 
Political Offenders. By Nicholas N. Kittrie. Ox- 
ford, Bolder: Westview Press, 2000. Pp. xxviii, 
401. Index. $35. 


The war on terrorism will perhaps prove to be 
the most vexing foreign policy challenge during 
the early years of the new millennium. In the 
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aftermath of Al Qaeda’s September 11, 2001, 
attacks on the World Trade Center and Penta- 
gon, this insightful book, Rebels with a Cause, by 
Nicholas Kittrie of American University’s Wash- 
ington College of Law, has taken on new signifi- 
cance for scholars and policymakers alike. 

Responding to the September 11 attacks, the 
United States set out to hunt down Osama bin 
Laden, extinguish his Al Qaeda organization, 
and topple the Taliban government in Afghani- 
stan that supported it. In order to achieve these 
ends, the United States enlisted an unlikely coa- 
lition of nations ranging from traditional demo- 
cratic allies such as France and the United King- 
dom, to former Cold War enemies such as Russia, 
military dictatorships such as Pakistan and 
Uzbekistan, repressive autocracies such as Saudi 
Arabia, extremist theocracies such as Iran, and 
belligerent warlords such as those that make up 
Afghanistan’s Northern Alliance. In this respect, 
the new war against terrorism has augured a 
return to an approach in U.S. foreign policy last 
seen at the height of the Cold War. During the 
Nixon and Reagan administrations, the defining 
characteristic of U.S. diplomacy was the support 
of any regime, no matter how undemocratic or 
repressive, that would side with the United 
States against the Soviet Union and its proxies. 
In the modern war against terrorism, the defin- 
ing characteristic appears to be support for any 
regime, no matter how undemocratic or re- 
pressive, that will side with the United States 
against Al Qaeda, the Taliban, and other terror- 
ist-supporting governments, designated by Pres- 
ident Bush as the “axis of evil.” The president 
made clear on September 20, 2001, that how 
governments respond will be the means by 
which the United States measures its relation- 
ship to them in the future. He further said that 
any state that harbors or supports terrorist 
groups will henceforth be considered “a hostile 
regime” and a legitimate target of future U.S. 
military action.’ 

Military strikes bolster domestic popularity 
and help mobilize allies by impressing upon 
them America’s seriousness of purpose. More- 
over, since terrorist organizations such as Al 
Qaeda rely on safe areas to plan, train, and 
direct large-scale attacks, denying them safe 
havens reduces the organizations to less deadly 
forms of terrorism. But there is little empirical 


1 President George Bush, Address to a Joint Session 
of Congress and the American People (Sept. 20, 
2001), at<http://www.whitehouse.gov/news/releases/ 
2001/09/20010920-8.htmlb>. 
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evidence that retaliatory strikes against state 
supperters of terrorism prevent terrorists from 
striktag again. Attacks ‘on Libya in 1986 only 
enccaraged Libya to bomb Pan Am Flight 103 
two sears later, and attacks on bin Laden’s 
Afgken camps in 1998 did not deter Al Qaeda 
from launching the September 11 attacks. Far 
from working to deter, such strikes can increase 
publicity and worldwide support.for the terror- 
ists’ cause. Hunting down terrorist leaders and 
assas=nating them outside the battlefield would 
be perceived as stooping to the level of the 
terrcrists—and it would undercut the principle 
that -«rrorism is a matter of illegitimate methods, 
not Ast purposes. 

OŒ of the striking messages of Kittrie’s book 
is tha: the fight against terrorism cannot be won 
without addressing its roots, for we overlook at 
‘our peril that these are rebels “with a cause”—to 
quote the title of his book. Kittrie’s probe into 
the mind-set, motives, and morality of modern- 
day -2bels suggests that expanding the war on 
terrczism to Indonesia, Iraq, Somalia, Sudan, 
Yem=n, and other state supporters of terrorism, 
as sone are now advocating, while providing 
suppert and legitimacy to tyrannical and repres- 
sive regimes that cooperate with the United 
States in this endeavor, will only stoke the spread 
of pæitically motivated violence throughout the 
worl=. In Kittrie’s words, “so long as lawmakers, 
lawyers, juries, and the public ignore the unique 
char=cter, mission, and zeal of political offenders, 
socie-y will never be able to prevent their offenses 
or respond to them effectively” (p. xix). 

In he aftermath of September 11, Americans 
aske=, “Why do they hate us?” The Bush adminis- 
tration answered that “they hate our freedom,” 
“thez are evil,” and “they are mad.” President 
Bust told the United Nations that “we face ene- 
mies hat hate not our policies, but our existence; 
_ the elerance of openness and creative culture 
that cefines us.”* Rebels with a Cause exposes the 
fallacy of this statement. Opponents of the 
United States who resort to terrorism do not hate 
Amenica’s freedom; they hate America’s policies 
and ‘hose of the regimes that we support. In 
turning its back on the post-Desert Storm up- 
risinz in Iraq, in sponsoring a decade of eco- 
nomi sanctions that had little effect on Saddam 
Hussein but devastating consequences on the 
Iraq: people, in providing support for the re- 
presz-ve regime in Saudi Arabia, and in stationing 


® The address in available online at <http:/ /www.white 
hous=gov/news/releases/2001/11/20011110-3.humlb>. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


[Vol. 96 


American troops, including unveiled women 
soldiers, in the most sacred Islamic holy land, 
the U.S. government has helped to create anti- 
American sentiment. A largely one-sided ap- 
proach to the Israeli-Palestinian crisis, including 
a series of U.S. vetoes in the Security Council, 
has helped to sustain it. And U.S. economic pol- 
icy, including aggressive support for globaliza- 
tion and the free market, with an increasingly 
detrimental impact on the world’s poor, has 
helped to spread it. Nothing that the United 
States has done can justify the horrific attacks on 
September 11. But the level of animosity toward 
the United States does give rise to terrorism, 
and if we do not remodel some of these policies, 
they will continue to spawn ill will, making it 
easier for people like bin Laden to recruit fol- 
lowers and obtain support throughout the 


* Muslim world. 


In order to shed light on the terrorist mind- 
set, Rebels with a Cause begins with an engaging 
history of politically motivated violence, going 
all the way back to ancient Egypt. This history is 
followed by a penetrating exploration of the di- 
verse facets of modern-day rebels, whom Kittrie 
calls “political offenders.” As examples, Kittrie 
points to the former Soviet Union’s Andre 
Sakharov, Northern Ireland’s Bobby Sands, the 
Palestine Liberation Organization’s Yasser Arafat, 
Germany’s Ulricke Meinhoff, South Africa’s 
Nelson Mandela, Zimbabwe’s Joshua Nkomo, 
and the United States’ Timothy McVeigh. Sur- 
prisingly, Osama bin Laden escapes Kittrie’s 
spotlight even though, at the time that the book 
went to press, bin Laden had already been 
blamed for the bombings of the American 
Embassies in Kenya and Tanzania, and also for 
the attack on the U.S.S. Cole. 

After his historical and contemporary review 
of political offenders, Kittrie examines their 
current status under national and also inter- 
national law. He tells us that “it is [their] asser- 
tion of superior claim, coupled with the denial 
of personal or selfish motives, that makes judg- 
ing these rebels so difficult in the fora of public 
opinion and in the tribunals of justice, both 
domestic and international” (pp. 17-18). But 
Kittrie acknowledges that putting terrorists on 
trial does serve to reaffirm U.S. commitment to the 
rule of law, to discredit the terrorist groups, and 
perhaps to deter some from future crimes. Fur- 
thermore, as Anne-Marie Slaughter has pointed 
out, framing the fight against terrorism in terms 
of criminal justice will make it easier to marshal 
the continued support of our coalition partners, 
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who are unlikely to wage war at our side in perpe- 
tuity, but will continue to back us in the fight 
against crime? 

In prosecuting those who engage in politically 
motivated violence, Kittrie stresses the impor- 
tance of acting in accordance with international 
law. It is with respect to this aspect of the war on 
terrorism that the Bush administration receives 
its lowest marks. The USA PATRIOT Act,‘ enacted 
a few days after the September 11 attacks, allows 
indefinite detention of noncitizens when the 
attorney general certifies that there are reason- 
able grounds to believe that the individual ‘is 
engaged in terrorist activities or endangers 
national security. Further; President Bush’s exec- 
utive order of November 13, 2001,° permits non- 
citizens accused of acts of terrorism to be tried 
before military commissions that, in the view of 
some commentators, incorporate many of the 
hallmarks of thé type of justice dispatched by 
authoritarian regimes that the United States has 
condemned in the past. 

In such ways, America’s response to the Sep- 
tember 11 attacks is encouraging other countries 
to pursue repressive policies that will fuel terror- 
ism rather than quench it. The antiterror climate 
has provided a new justification to violate the 
human rights of their nationals. And the U.S. 
policy puts its own personnel and citizens at 
greater risk of having their own rights abused if 
they are captured in this conflict or one in the 
future. Moreover, echoing the U.S. justifications 
for attacking Afghanistan, numerous countries 
are now characterizing their own internal strug- 
gles as battles against terrorism. Russia has em- 
braced the antiterrorist rhetoric to defend a 
. renewal of its brutal campaign in Chechnya. 
China has done the same:to defend its bloody 
crackdown in the Xinjiang province. And the 
Israeli prime minister; Ariel Sharon, referred to 
Yasser Arafat as “our Bin Laden”—just before 
Israel initiated an aggressive “defensive” stance 
that involved blowing up Palestinian barracks, 
bulldozing homes, and assassinating militants in 


3 Anne-Marie Slaughter, Tougher Than Terror, THE 
AMERICAN PROSPECT, January 28, 2002, at 22. 

* Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct 
Terrorism (USA PATRIOT) Act of 2001, Pub. L. No. 
107-56, 115 Stat. 272 (2001). SeeSean D. Murphy, Con- 
temporary Practice of the United States; 96 AJIL 237, 
252-53 (2002). 

5 Military Order of November 13, 2001: Detention, 
Treatment, and Trial of Certain Non-Citizens in the 
War Against Terrorism, 66 Fed. Reg. 57,833 (Nov. 16, 
2001). SeeSean D. Murphy, supra note 4, at 253-55. 
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the West Bank and Gaza, apparently with a 
green light from the United States. 

In the last part of his book, Kittrie provides a 
novel classification system to aid with the catego- 
rization of, and response to, the diverse types of 
political offenders. For years, the United Na- 
tions has been trying to develop a universally 
acceptable definition of terrorism, but has been 
bogged down by the essential truth that “one 
person’s terrorist is anotker’s freedom fighter.” 
So, instead, the United Nations has developed a 
series of antiterrorism conventions that require 


‘state parties to prosecute or extradite those who 


commit certain specified acts, including hostage 
taking, hijacking, and sabotage of aircraft and 
vessels; attacks at airports; bombings of civilians; 
violence against heads of state, diplomats, and 
UN peacekeepers; theft ofnuclear material; and 
use of unmarked plastic explosives and of chem- 
ical or biological weapons. Because gaps remain 
in the network of antiterrorist conventions (for 
example, attacks against trains and buses, as well 
as against businesspersons and educators, are 
not covered), the quest for a general definition 
of terrorism remains a meaningful challenge to 
the international community. 

In proposing a “Bill of Rights for Just Gover- 
nance and Resistance” (pp. 342-44), Kittrie 
ambitiously takes on the challenge of distin- 
guishing right causes from wrong, valid means 
from invalid, and just political offenders from 
international outlaws. The heart of Kittrie’s 
proposed bill of rights is a clause that reads: “Per- 
sons who engage in resistance, protest, or rebel- 
lion in the pursuit of internationally proscribed 
causes cr through resort to internationally pro- 
scribed means shall be considered offenders 
against international criminal law” (p. 343). In 
contrast, persons who engage in resistance, 
protest, or rebellion in pursuit of just causes and 
who use means that are not internationally pro- 
scribed are to be deemed “just political offend- 
ers,” entitled to sanctuary abroad and amnesty 


_ orleniency at home. Kittrie defines “just causes” 


as “the pursuit of internationally recognized 
rights, or as resistance to those who deny such 
rights” (p. 345). “Internationally proscribed means” 
are those that are specifically outlawed in the 
several antiterrorism conventions, the Genocide 
Convention, and the four Geneva Conventions 
of 1949 and their additicnal protocols. 
Though Kittrie does not analyze the United 
Nations’ recent resoluticns on terrorism in his 
book, his “Bill of Rights on Just Governance and 





278 


Resistance” does, in fact, closely mirror the ap- 
proach contained in those UN instruments. In 
1991, the General Assembly first reached consen- 
sus on a strong antiterrorism resolution, whose 
language has been repeated in several subse- 
quent resolutions, The 1991 resolution® begins by 
listing the antiterrorism conventions and then 
“unequivocally condemns, as criminal and unjus- 
tifiable, all acts, methods and practices of terror- 
ism wherever and by whoever committed.” 
Though no definition of terrorism is included, 
the structure of the resolution suggests that “acts 
of terrorism” are those acts proscribed by the 
antiterrorism conventions. Finally, the 1991 reso- 
lution states that it is not to be interpreted so as 
to impinge upon the right of peoples under racist 
regimes or alien domination—who are forcibly 
deprived of the right to self-determination, free- 
dom, and independence—to “struggle legiti- 
mately to this end.” Read together with the 
preceding clauses in the same resolution, the 
phrase “struggle legitimately” indicates that even 
peoples fighting against alien or colonial domina- 
tion may not resort to the acts proscribed in the 
antiterrorism conventions. 

Kittrie’s bill of rights improves upon the text of 
the UN resolutions in at least two respects. He 
includes genocide and war crimes as “internation- 
ally proscribed means,” whereas the UN text 
includes only acts outlawed by the antiterrorism 
conventions. The author’s broader definition is 
particularly useful in the context of the Septem- 
ber 11 attacks, which have been characterized by 
the United States as unlawful acts of war. Further, 
he defines “just causes” more broadly to include 
resistance to regimes that deny the exercise of 
international human rights generally, notjust the 
limited right to sel&determination. 

Kittrie’s meticulously documented, insightful, 
and powerfully written book is an important con- 
tribution to the debate about justifications for 
political violence, about the means that may be 
justly used in the struggle against tyranny, and, 
ultimately, about who is a freedom fighter and 
who isa terrorist. Rebels with a Cause suggests that, 
in order to emerge victorious in the war against 
terrorism, our best chance is to embrace, rather 
than turn our backs on, the rule of law, and to 
tackle the underlying causes of grievance that 
allow terrorist networks to thrive. 
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The Tanker War, 1980-88: Law and Policy. By 
George K. Walker. Newport RI: Naval War 
College Press, 2000. Pp. xvii, 627. Index. 


This especially useful study’ by George Walker 
of Wake Forest University School of Law (and 
holder of the Stockton Chair of International 
Law at the U.S. Naval War College in 1992-93) 
is a comprehensive, fully researched, and well- 
documented work on the 1980-88 Tanker War 
between Iran and Iraq. In September 1980, Iraq 
invaded Iran claiming selfdefense against 
Tranian shelling of Iraqi border towns. The war 
was fought on land—with poison gas, missile 
attacks on cities, and bombing of oil refineries. 
It continued at sea—with attacks on shipping 
and mining of international waters. It ended in 
victory for no one and set the stage for Iraq’s 
invasion of Kuwait and the 1990-91 Gulf War 
between Iraq and an international coalition. 

The value of The Tanker War—volume 74 of 
the War College’s “Blue Book” series on Interna- 
tional Law Studies—lies in its careful and de- 
tailed analysis of the events at sea in light of 
international law principles. Though issues re- 
lated to the land campaigns are also worthy of 
similar scholarly treatment, such a discussion in 
this book would have detracted from Walker's 
sharp focus on, and thorough analysis of, the 
maritime aspects of the war. 

Following a brief introductory chapter, chap- 
ter 2 presents what is primarily a historical 
account of the war, followed by an analysis of 
the great powers’ involvement in the war at 
policy and strategic levels. The chapter would 
have benefited by the inclusion of some maps or 
charts of the Persian Gulf, by a brief description 
of the countries in the region, and by a sum- 
mary of the major at-sea events. Nevertheless, in 
reading these first two chapters, one is struck by 
the range of new developments in law, policy, 
and warfare since 1980. In law, the decade of 
the 1980s saw the development and maturation 
of significant instruments of international law, 
such as Protocol I Additional to the Geneva 
Conventions (1977), the Convention on Con- 
ventional Weapons (1980) and its Protocols, and 
the UN Convention on the Law of the Sea 
(1982). During this same period, several impor- 
tant secondary sources received major updates 
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Restatement (Third) of Foreign Relations Law (1987) 
. and Naval Warfare Publication 9 (“The Gom- 
mander’s Handbook on the Law of Naval Opera- 
.tions”) (1987).? With respect to policy, the in- 
creased involvement of the United States in the 
Persian Gulf region began in the 1980s and shows 
no signs of abating today. From the first guided- 
missile cruiser ordered to the Gulfin 1980, to the 
military action in Operation Desert Storm, to the 
regular flights by Operation Southern Watch 
aircraft monitoring the southern no-fly zone over 
Iraq, to the terrorist attack on USS Cole, it has 
been clear that U.S. national interests have been 
closely tied to events in this region. With respect 
to warfare, the development of new weapons 
systems (such as the Tomahawk land-attack mis- 
sile) and new methods of warfare (such as “infor- 
mation operations” designed to affect an adver- 
sary’s information and information systems while 
defending one’s, own information and informa- 
tion systems) are changing the way we fight. Thus, 
in order to derive lessons from the 1980s that will 
assist us in analyzing events of the current de- 
cade, it is imperative that we understand how to 
apply international law principles to real-world 
events. Walker’s book is an object lesson in how 
to do so, by applying contemporary analysis to a 
historical context. 
_ Many issues that Walker addresses in the 
context of the Tanker War are not only relevant 
to events in the 1980s, but remain important to- 
day. In chapter 2, and again in chapter 5, Walker 
analyzes the implementation of war zones, exclu- 
sion zones, and “defensive bubbles” (areas of 
heightened alert around naval vessels and other 
high-value assets) by Iran, Iraq, and third nations 
in the gulf region. Those who plan and conduct 
military operations, as well-as the lawyers who ad- 
vise them, enthusiastically debate the utility and 
legality of these tactics today. The distinction be- 
tween armed conflict and war, and the rights af- 
forded the participants (either as belligerents or 
in self-defense) under international law and the 
UN Charter have been recurring issues during 
operations in Afghanistan, Bosnia, Iraq, and 
Kosovo. Whether treaty obligations remain in e£ 
fect during armed conflict remains a valid topic 
for discussion in today’s post-Cold War world of 
constant crises and regional conflicts. Walker’s 
treatment of these and other contemporary issues 


® NWP-9 (1987) was superseded in 1989 by NWP 9 
(Rev. A), FMFM 1-10. That publication was superseded 
in October 1995 by NWP 1-14M, MCWP 5-2.1, COM- 
DTPUB P 5800.1. 
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will inform and assist scholars and practitioners 
well into the future. 

The main substance of this book comes in the 
ensuing three chapters, in which Walker con- 
ducts a rigorous review of the Tanker War in 
view of the principles of international law found 
in the UN Charter (chapter 3), the law of the 
sea (chapter 4), and the law of armed conflict 
(chapter 5). In the first of these chapters, 
Walker analyzes the UN Charter, pre-Charter 
norms, and post-Charter state practice, conclud- 
ing with the current state of the law with respect 
to Charter-related claims of self-defense and the 
pacific settlement of disputes. The chapter 
contains an excellent discussion of aggression 
and whether attacks on merchant shipping con- 
stitute aggression under the UN Charter. Acom- 
prehensive analysis of the right of individual and 
collective.sel&defense is illustrated with numer- 
ous examples of state practice. 

The chapter reaches the well-reasoned conclu- 
sion that the Tanker War strengthened the case. 
that a right of anticipatory selfdefense exists in 
the Charter era, just as it did before. Both bellig- 
erents justified their actions by relying on tradi- 
tional notions of self&defense—though only one 
could have been the aggressor and only one was, 
in truth, acting in self-defense. That both states 
relied on traditional self-defense theories serves 
to strengthen those theories through state prac- 
tice, albeit one state must have been incorrect. 

In the discussion of the inherent right of self 
defense, Walker draws a distinction between 
informal and formal arrangements for collective 
self-defense. Formal arrangements are those 
concluded by treaty, such as the Washington 
Treaty establishing the North Atlantic Treaty 
Organization. Informal arrangements are ad 
hoc arrangements, such as the pooling of re- 
sources by cooperating countries in Korea 
during the Korean War. I do not find this dis- 
tinction very helpful. Article 51 of the Charter 
does not require that a state enter into a formal 
self-defense treaty to be authorized to exercise 
the inherent right of collective self-defense. 
Fortunately, though Walker makes the distinc- 
tion in his text, he ultimately seems to conclude 
that a state’s right to self-defense under an 
informal arrangement is no less robust than 
under a formal arrangement, so the distinction 
makes no difference. 

This third chapter ends with an insightful 
discussion of maritime neutrality in the Charter 
era. It makes a good case for the validity of an 
intermediate status of “nonbelligerency’—a 
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concept particularly applicable in times of limited 
but pervasive conflict, such as the times in which 
we typically found ourselves prior to September 
11, 201. 

Walker’s approach to UN “lawmaking” is con- 
fusing. In some respects, he appears to accept the 
Security Council and the General Assembly as 
lawncaking bodies. Thus, he refers frequently to 
UN cr Security Council “lawmaking” (see, for ex- 
ampk, pp. 163, 173) and states that during the 
Korean War, when the Soviet Union returned to 
the Security Council, “UN lawmaking potential 
shifted to the [General] Assembly” (p. 164). He 
cites the General Assembly’s Declaration on 
Gramting of Independence to Colonial Countries 
and Peoples? as a “law-declaring resolution” (p. 
170) and states that “[w]here a Council decision 
adopts a norm stated in an Assembly or Council 
recommendation, it becomes a binding rule of 
law” “p. 177). 

There is an important difference, however, be- 
tween recognizing that the Security Council has 
'a special role under.Chapter VII of the Charter, 
and zoncluding that the Security Council and 
General Assembly function as general lawmaking 
bodies. Thus, the Council may impose binding 
obligations on all UN members by making Article 
39 decisions. These decisions “have the effect” of 
law for members of the organization and, as the 
Restaement' discusses, may be viewed as “second- 
ary scurces” of international law for the organiza- 
tion's members. That is different, however, from 
creat_ng customary law that binds all nations. The 
Restaement* recognizes that General Assembly and 


nonbinding Security Council resolutions may ` 


contribute to the process of making customary 
law. Eut every contribution varies, based on many 
facto~s, including how many states support the 


resolution, how numerous and importantare the - 


dissenting states, and whether the resolution is 
supported in practice. Of particular importance, 
the Festatement® makes it clear that “what states 
do”-—that is, the general and consistent practice 
of staces as following from a sense of legal obliga- 
tion {opinio juris sive necessitatis)—is more weighty 
evidence of the law than the declarations or 
resolutions for which states vote. Itis a dangerous 
pract.ce to cede to international bodies (even, or 
perheps particularly, in the context of a scholarly 
work such as The Tanker War) the authority and 


3 GA Res. 1514 (XV) (Dec. 14, 1960). 

4 RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS 
LAW CF THE UNITED STATES §102, cmt. g. 

5 Id §102, reporters’ note 2 (1987). 
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responsibility reserved to individual states to 
establish international law through treaties and 
state practice. State practice must be the pri- 
mary indicator of customary international law; 
in determining what states believe, it is better to 
look at what thev do than at what they say. 

It is not completely clear that Walker accepts 
the UN Security Council and the UN General 
Assembly as lawmaking bodies. He clearly distin- 
guishes between binding and nonbinding reso- 
lutions of the Security Council. He refers to 
nonbinding resolutions as a sert of “soft law” 
that, “when implemented over an undetermined 
amount of time, may ripen into custom” (p. 175). 


- The formulation that Walker presents in his 


appraisal of the Security Council’s nonbinding 
resolutions concerning the Tanker War is cor- 
rect: by citing, and by incorporating by refer- 
ence, principles such as freedom of navigation 
and the law of armed conflict, as well as specific 
treaties, the Council acknowledged and thereby 
reinforced these principles and treaties as legal 
norms (p. 178). I disagree with what appears to 
be Walker’s corollary concerning binding reso- 
lutions, however—that if such principles or 
treaties are cited in a binding resolution, they 
become mandatory norms of international law 
through the operation of Articles 25 and 48. My 
own judgment, instead, is that they become 
binding obligations for members in the particu- 
lar context in which they are presented (in this 
case, the Tanker War). But Articles 25 and 48 do 
not result in binding nonparty states to the cited 
treaties or in binding UN members to.the cited 
principles, unless the principles and treaties had 
attained the status of customary law on their 
own merits. 

In chapter 4 Walker discusses claims that 
arose during the Tanker War concerning the 
law of the sea. Walker’s undertaking here was 
not easy; during the Tanker War era, that body 
of law was in transition. When the war began, 
negotiations were under way for the 1982 UN 
Convention. When the war ended, the treaty was 
open for ratification but was not yet in force. 
Therefore, an understanding of the law of the 
sea during the Tanker War requires the analysis 
of every rélevant issue under customary law, as 
well as under five law of the sea treaties (the 1982 
Convention plus the four 1958 Conventions)’ 


7 The Conventions on the Continental Shelf; on 
Fishing and Conservation of the Living Resources of 
the High Seas; on the High Seas; and on the Territo- 
rial Sea and the Contiguous Zone (all of April 28, 
1958). 
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and under special agreements relating to the law of 
the sea, Walker handles this complex task with 
aplomb. He gives particular emphasis to the issue 
of transit passage through straits—a right that is 
critical to the U.S. engagement strategy and to 
the protection ofits national interests worldwide. 
Walker makes a compelling argument for the ne- 
cessity of a clear, comprehensive, internationally 
accepted legal regime for the’ oceans—a regime 
that is set forth in the 1982 UN Convention. U.S. 
national interests would be well served by U.S. 
adherence to that Convention. 
Chapter 5 on the law of armed conflict is the 
most;compelling chapter in that it deals with 
- issues of current concern to military commanders 
and their legal advisers. Walker clearly distin- 
guishes the use of force in self-defense, and the 
rules applicable thereto, from the use of force in 
what he identifies as “Law of Armed Conflict situ- 
ations.” Current military parlance is to use the 
phrase “use of force (or rules of engagement) for 
mission accomplishment.” Use of force in self 
defense applies to every military commander at 
all times. It is an inherent right that permits the 
use of force to defend the commander's unit and 
personnel from hostile acts or hostile intent, but 
not for any other purpose. When a military unit 
is given a mission, whether the mission is to col- 
lect and destroy weapons in Macedonia, enforce 
the no-fly zones in Iraq, or attack Al Qaeda and 
Taliban forces in Afghanistan, the military com- 
mander must. be provided rules for the use of 
force to accomplish that mission. These rules are 
in addition to the authority and obligation to 
defend oneself and one’s unit from hostile acts or 
hostile intent, and are known as “rules of engage- 
ment for mission accomplishment.” 
Though the principles (necessity, proportional- 
ity) are the same in the selfdefense and mission- 
accomplishment contexts, the application of the 


principles is different, and that difference is accu-. 


rately captured in Walker’s analysis. Further, he 
reiterates a basic proposition that has all too often 
been lost in recent rhetorical and emotional 
responses to the use of force: decisions must be 
judged by the facts known to the military com- 
mander at the time, in the midst of the fog of war, 
and not afterwards with the benefit of 20/20 
, hindsight. Walker’s discussions of security zones as 
extending beyond the territorial sea and of the 
right of entry in distress are helpful background 
‘for understanding the April 2001 incident in 
which a U.S. Navy aircraft, disabled by the failure 
of fighters of the People’s Republic of China to 
exercise due regard for the safety of navigation, 
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was forced to make an emergency landing on 
Hainan Island.* This chapter covers too many 
topics of contemporary interest to mention them 
all here, but they include air defense identifica- 
tion zones, mine warfare, reprisals, and merchant 
vessels as lawful military objectives. 

Chapter 6 on the law applicable to the mari- 
time environment is perhaps less helpful than 


` the others and contains some disturbing con- 


cepts, particularly for one who is a daily practi- 
tioner of international law and its application to 
military operations. This result is partially the 
product of Walker’s apparent desire to cover all 
aspects of international law, even though some 
concepts, like environmental law, are not partic- 
ularly relevant to events as they unfolded in the 
Persian Gulf. The result is a somewhat specula- 
tive analysis of various treaties and concepts un- 
related to the Tanker War. The discussions of 
the Cultural Property Convention and two 
UNESCO treaties designed to operate during 
peacetime are two such examples. Likewise, the 
discussion of the Convention on the Prohibition 
of Military or Any Other Hostile Use of Environ- 
mental Modification Techniques (ENMOD) is mis- 
placed since it is an arms control treaty and in 
no-way an environmental protection one.® Such 
treaties are inappropriate vehicles for address- 
ing environmental problems, in general, and 
acts such as the Iraqi attack on the Nowruz oil 
terminal, in particular. In addition, the implica- 
tion in Walker’s text (see pp. 501, 519, 546-47) 
that attacking a warship or naval auxiliary dur- 
ing armed conflict could possibly be consid- 
ered—because of their current size and fuel 
capacities—a violation ofan “environmental law 
of armed conflict” is a concept fraught with 
serious implications for the future of legitimate 
armed conflict and self-defense. Despite such 
problems, this-chapter on the maritime environ- 
ment strongly reinforces some traditional and 
long-standing rules of international law, includ- 
ing the sovereign-immune status of warships, 
and is thus helpful in countering any sugges- 
tions that events in the Tanker War were not 
adequately addressed by existing customary and 
conventional law. 

The Tanker War concludes with a short, sev- 
enth chapter containing an expansive appraisal 
of policy and law as they developed during, and 


8 See Sean D. Murphy, Contemporary Practice of the 
United States, 95 AJIL 630 (2001). 

° Environmental Modification Treaty: Hearings Before the 
Senate Comm. on Foreign Relations, 95th Cong. 88 (1978). 
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were i-fluenced by, the Tanker War. Walker has 
giver is a fine work of scholarship that will 
becom=2 and remain a central source book for 
anyowz= researching war at sea and the interna- 
tional <aw issues applicable thereto. 


JANE G. DALTON" 
U.S. Navy Judge Advocate General’s Corps 


Peace Agreements and Human Rights. By Christine 
Be L Oxford, New York: Oxford University 
Prez, 2000, Pp. x, 409, Index. $74. 


Narnative concerns have always informed peace 
agreescents. In the post-Cold War era, interna- 
tional Auman rights norms have emerged as the 
touch-one to articulate political claims. The typ- 
ical p==ce agreement contains human rights com- 
poner s throughout its text, and examining these 
compenents sheds light on the tension between 
justice and peace, and on the relationship be- 
tween aw and politics. A number of authors have 
analyz=d the connection between human rights 
violaticns and internal and international con- 
flicts. Christine Bell seeks to address the more 
forwend-looking question of “whether protecting 
hume= rights through the implementation of 
hume= rights mechanisms plays a positive role in 
confle management, resolution, or transforma- 
tion” tp. 6). The conflicts that most concern Bell 
are prmarily intrastate in nature and involve 
“protr=cted conflict with deep ethnic and self 
deterr-ination claims” (p. 10). The study does 
not explicitly consider what could be considered 
“stanterd wars” (in which there may be, as a 
matter of course, some human rights violations), 
but Œ> general conclusions are nevertheless 
writtem as if they apply to all peace agreements. 

At Fæ outset, Bell acknowledges that the terms 
“peace process” and “peace agreements” are con- 
tested “Just as one person's freedom fighter is 
another’s terrorist, so one person’s peace process 
is another’s ‘cease fire agreement,’ or yet an- 
other’s ‘victory’ and another’s ‘sell-out’” (p. 16). 
Bell cees not pretend to resolve the definitional 
diler ma. Instead, she notes that “the term ‘peace 
proces’ can be understood as a value judgment 
attach=d to efforts to resolve a conflict at a partic- 
ular fine” (id.). Although “the entire process of 
confi c can be regarded as an attempt to achieve 
a sol. ton,” Bell focuses on what she describes as 


“ The-views expressed in this review are those of the 
autho-=nd not necessarily those of the Department of 
the Na~ or Department of Defense. 
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“colloquial use of the term ‘peace 
process’”—that is, as “attempts[s] to resolve the 


process through dialogue rather than direct vio- 
lence” and, in particular, as “attempts to bring 
political elites . . . to some sort of mutual agree- 
ment” (p. 18). 

Bell is interested in all written agreements that 
could be seen as furthering the peace process, 
regardless of whether the agreements achieved 
the desired results (and as she herself acknowl- 
edges, the Oslo peace process, for example, has 
utterly failed). Applying this broad definition, 
Bell suggests that we consider three types of 
peace agreements, reflecting three different 
stages in the peace process: (1) prenegotiation 
agreements, which “typically revolve[] around 
who is going to negotiate and with what status” 
(p. 20); (2) framework-substantive agreements, 
which “begin to set out a framework for resolving 
the substantive issues of the dispute” (p. 25); and 
(3) implementation agreements, which “begin to 
take forward and develop aspects of the frame- 
work, fleshing out their details” (p. 27). 

To some extent, the scope of Bell’s analysis is 
limited by her methodology, which relies on a 
close reading of the written peace agreements 
and on secondary sources. Field research and 
interviews with stakeholders to the peace agree- 
ments may have provided a different perspective 
on the question that Bell raises about the rela- 
tion between human rights and peace. Bell is 
more interested, however, in the “what” ques- 
tions—which can reveal changes in relation- 
ships, strategies, and structures—than in the 
“why” questions of causality.’ In probing the 
“what” questions of human rights and peace 
agreements, Bell succeeds admirably. 

Bell skillfully adopts a case-study approach, 
examining Bosnia, Israel/Palestine, Northern 
Ireland, and South Africa. For each peace pro- 
cess, she examines the formation of peace agree- 
ments and the inclusion of specific human rights 
provisions. Subsequent chapters are devoted toa 
comparative analysis of the peace agreements 
with regard to self-determination, provisions on 
“building for the future” through the creation of 
specific institutional arrangements, and provi- 
sions on “undoing the past,” with a specific focus 
on return of refugees, claims to land, treatment 
of prisoners, and other priorregime questions 
related to accountability and truth. 


1 See ALEXANDER WENDT, SOCIAL THEORY OF INTER- 
NATIONAL POLITICS 77-88, 165-77 (1999). 
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The initial task of determining the human 
rights component of a particular peace agree- 
ment is fraught with difficulty. As Bell notes, 
“Given that peace agreements are aimed at re- 
ducing violent conflict, in one sense the entirety 
of the agreement is concerned with human rights 
through ending the violence . . . which went 
hand in hand with a panoply of human rights 
abuses” (p. 33). Political arrangements as to how 
power should be exercised—in light both of past 
human rights abuses and of competing claims to 
self-determination—could also be deemed part of 
the human rights component of a peace agree- 
ment. A-more straightforward component is the 
establishment of institutional arrangements spe- 
cifically to address past human rights abuses and 
to promote future adherence to human rights 
standards. Yet even with respect to such provi- 
sions; identification of the human rights elements 
is complicated by the expanding scope of human 
rights law to additional topics and actors—reach- 
_ ing nonstate, multistate, and individual actions. 

Bell does not analyze the implications of label- 
ing some provisions of a peace agreement as 
human rights components while considering 
other provisions as part of “broader political ar- 
rangements” (p. 35). Her methodology would 
have been stronger had she grappled with such 
issues and offered a reasoned justification for the 
scope of her project. Instead, she raises useful 
questions for “future comparative work” (id.) and 
then explains her use of customary and treaty- 
based human rights and humanitarian law to 
identify three types of human rights provisions 
that figure in peace agreements: “rights to self 
determination or minority rights (‘the deal’), 
building for the future (institutional protection 
for civil, political, social,, economic and cultural 
rights), and past human rights violations” (p. 34). 

Her discussion of selfdetermination claims 
makes a particularly strong contribution to the 
existing literature. Bell identifies and analyzes 
compromises between the selfdetermination 
claims of minorities and the civil, political, social, 
economic, and cultural rights of individuals; 
conflicts may often centrally involve both sets of 
claims. She notes that in Bosnia, Israel/Palestine, 
and Northern Ireland, “the self-determination 
norm stands accused, not merely of failing to 
prevent the conflict, but of causing it” (p. 103). 
Parties on both sides of these conflicts employed 
the language of human rights and, in particular, 
of self-determination to articulate and justify 
their own, opposing positions. In this type of 
situation, international human rights discourse 
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did not resolve the conflict but, indeed, became 
a site of conflict. 

International elites continually reassess self 
determination claims. Their opinions on the val- 
idity of such claims, Bell observes, inform their 
decisions on appropriate responses to human 
rights violations and other breaches of peace 
and security. With respect to Bosnia and Israel/ 
Palestine, “the enforcement actions were inti- 
mately related to a fluctuating international 
analysis of selfdetermination claims, and mu- 
tated with that analysis” (p. 104). Ultimately, the 
inability of the international community to 
agree on the parameters of a solution to the 
underlying self-determination claims “hampered 
attempts to limit the conflict by enforcing hu- 
man rights protection and preventing ethnic 
population shifts” (p. 116). At the same time, 
“the inability of the international community to 
enforce basic human rights and humanitarian 
law protections created a fluid numbers game in 
which the parties to the conflict could further 
their selfdetermination claims through illegiti- 
mate ‘fact creation’.on the ground” (id.). 

Bell astutely recognizes that “often issues that 
appear to be about process, or technical in 
nature, are inextricably intertwined with sub- 
stantive issues going to the core of the conflict” 
(p. 7). Nowhere is this observation more true 
than with respect to selfdetermination claims. 
Negotiators tend to “resolve” this difficult matter 
of selfdetermination by failing to settle it. While 
peace agreements repeat the traditional phrases 
of “territorial integrity” and “inviolability of 
borders,” they do little to address the central 
questions of which territory and which borders. 
This wait-and-see approach to crucial self-deter- 
mination claims portends future conflict. “By 
incorporating rather than accommodating the 
selfdetermination dispute,” Bell warns, “they 
become new forums for waging old self-determi- 
nation conflicts” (p. 190). That is, for the resolu- 
tion of sel&determination claims, more impor- 
tant than self-determination language is the de- 
velopment of viable institutional arrangements 
for governing the fractionalized societies that 
gave rise to those claims. Without such arrange- 
ments, the long-term effort to build democratic 
institutions will be blunted since the political 
consensus required to support these institutions 
will be Jacking. 

With respect to her case studies, Bell finds that 
each peace agreement involved an accommoda- 
tion between the political elites of majority and 
minority populations on how to reconcile their 
demands for access to power, government, and 
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territ=ry. Such accommodations required compro- 
mise rot only on the issues of equality, sovereignty, 
territcrial integrity, and secession-partition, but 
also =n the “meta-conflict”—the “conflict as to 
what the conflict is ‘about’” (p. 10). In each case, 
compcomises were achieved through some permu- 
tation of federalism, autonomy, power sharing, 
and rormalization of intergovernmental relations 
with =n groups in neighboring states. 

Be! asserts that in the postagreement recon- 
strucon phase, human rights institutions play a 
dual ~le. First, by providing institutions that pro- 
mise D respond to human rights abuses in a way 
that tte previous regime did not, they play a “leg- 
itimicmg role” and, accordingly, “constitute a 
flagsh p of democratic credentials” (p. 159). This 
legitimizing role rings hollow if the new institu- 
tions co not, in fact, respond to abuses in a more 
asser ve manner than their predecessors. Local 
stake—olders in the democratization project (that 
is, local political elites and their constituents) are 
consequently far less likely to be impressed by 
this lezitimizing role than international negotia- 
tors, “ho have their own interests in promoting 
demccracy.” Among other concerns, the negotia- 
tors may view establishment of “flagship” demo- 
cratic credentials as a quick exit strategy for their 
own mvolvetnent in the conflict. 

In =»snia: Faking Democracy After Dayton (1999), 
Davic Chandler persuasively argues that instead 
of being a flagship of democratic credentials, the 
institazional framework in Dayton “faked democ- 
racy” in the interests of Western negotiators.’ Bell 
hersei? later notes that in Bosnia the interna- 
tiona administrators have had a track record of 

‘second guessing the decisions of elected officials 
and removing elected politicians from office. She 
wryly wonders if “the price of democracy is de- 
mocracy,” and observes that rewriting the Dayton 
framework to improve structural weaknesses is 
difficalt for an international community that has 
embarked on the larger project of “fostering the 
primecy of. democratic constitutionalism” (p. 
180). E appears, then, that Bell would agree that 
to the extent that human rights institutions pro- 
vide flagship democratic credentials, these cre- 
dentias should be approached skeptically. 


? An interesting set of case studies examining this 
phencmenon can be found in KATRIN VON HIPPEL, DE- 
MOCRescY BY FORCE: U.S. MILITARY INTERVENTION IN THE 
POST—_-OLD WAR WORLD (2000). 

3 DewID CHANDLER, BOSNIA: FAKING DEMOCRACY AF- 
TER De TON (1999). 
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The second role that Bell idéntifies for human 
rights institutions is an “integrative” one. (p. 159). 
She contends that “human rights institutions 
emerge not from a (fictional) social contract be- 
tween individual and state, but as part of an (ac- 
tual) ethnically-based bargain. They are de- 
signed and agreed to, with the idea that such 
institutions can provide a common framework 
of justice through which ongoing ethnic divi 
sions can be mediated” (id.). This argument rests 
on two unproven assumptions. 

First, do local stakeholders actually share the 
international democratizers’ belief that dispute 
settlement processes can peacefully and fairly 


mediate ongoing ethnic conflict? I have found 


that with respect to Kosovo—a conflict not dis- 
cussed by Bell—many Kosovar Albanians hope 
that the international community will deliver to 
them democratic institutions that will resolve 
their conflict with Serbs once and for all. Alien 
to Kosovar society is the notion that communal 
conflict exists at some level in all democracies 
and that it can be managed peacefully. So, too, 
is the notion that Kosovars can or should have 
faith in dispute settlement processes that are 
under their own (as opposed to international) 
control. Having never trusted their own police, 
courts, and politicians to operate according to 
the rule of law and in line’ with international 
standards, Kosovars are not about to change their 
views overnight. 

Second, are the human rights institutions in 
question really the product of ethnically based 
bargains? Bell states that “the institutions which 
emerge, while governed by international law, find 
their way into agreements as a direct result of a 
political bargaining process rather than prin- 
cipled design” (p. 229). The questions are: Who 
is doing the bargaining, and are they viewed as 
legitimate? Which groups have a voice, and which 
(for example, women or members of minority 
groups) have been left out? In order for the hu- 
man rights norms embodied in peace agreements 
to represent the product of such a bargaining 
process, the elites who craft the agreements must 
actually represent the stakeholders in the conflict 


“and be perceived by them as legitimate. Whethér 


these conditions were satisfied in Bell’s case 
studies is questionable. 

- In analyzing human rights, Bell ultimately 
identifies both a “forward-“ and “backward- 
looking” role for them—a dual role that gener- 
ates a distinctive form of transitional jurispru- 
dence. Bell concludes from her case studies that 
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peace agreements are best understood as a 
form of transitional constitution, and that 

` the human rights provisions must be under- 
stood as an integral part of that constitution 
and as having particular transitional func- 
tions. Peace agreements provide a frame- 
work which is both .constitutional—setting 
out governmental arrangements and val- 
ues—but at the same time distinctively tem- 
porary, transitional, international and politi- 
cal.” (Pp. 7-8). 

One message the reader takes away from Bell’s 
work is that, given the significant attention to hu- 
man rights in peace agreements today, it would 
make a great deal of sense for all countries in- 
terested in peace and justice. to invest in the im- 
plementation of peace agreements. The cessation 
of hostilities through a peace agreement does not, 
in and of itself, “solve” the strategic dilemmas, 
structural imbalances, and open wounds of un- 
addressed abuses and interpersonal hostilities. As 
David Lake and Donald Rothschild stress in their 
exhaustive study of ethnic conflict, a “stable peace 
can arise only as effective institutions of govern- 
ment are reestablished, the state begins again to 
mediate between distrustful ethnic groups, and 
the parties slowly gain confidence in the one 
guards contained in the new ethnic contracts.” 
Both the “forward-“ and “backward-looking” peace- 
agreement provisions identified by Bell are useful 
for this institution-building project. Yet this kind 
of institution building is insufficient for the real- 
ization of long-term peace and justice. 

In some cases, peace and justice also require 
thatinternational intervention continue through 
the postagreement transition. Bell recognizes that 
where, as in Bosnia and Israel/Palestine,. peace 
agreements are the result of international -pres- 
sure, they can be sustained only through contin- 
. ual international pressure. Thus, in situations like 
Bosnia, peace agreements may also embody 
provisions for transitional international oversight. 
The nature and extent of the required interna- 
tional authority varies, Michael Doyle has ob- 
served, according to the root cause of conflict, 
local capabilities for change, and the specific de- 
gree of international commitment available to 
assist change.” Future comparative studies could 


*David A. Lake & Donald Rothschild, Ethnic Fears and 
Global Engagement, in THE INTERNATIONAL SPREAD OF 
ETHNIC CONFLICT 339, 349 (David A. Lake & Donald 
Rothschild eds., 1998). 

$ Michael Doyle, War Making, Peace Making and the 
United Nations, in TURBULENT PEACE 529, 550 (Chester A. 
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augment Bell’s work by analyzing provisions for 
international transitional authorities in peace 
agreements. 

Finally, long-term realization of human rights 
requires the development ofa human rights cul- 
ture. Bell writes that human rights form “an area 
of common ground where different sides [can] 
agree on a common set of governing values” (p. 
189). These values must govern all aspects of 
life, not just political institutions—but how does 
that come to happen? The adoption of human 
rights language is an essential step in building a 
human rights culture, but still more is required. 
Human rights concepts enter culture slowly asa 
population develops its own shared (yet con- 
tested) understanding cf the prominence and 
importance of the norms. Incrementally, the 
norms become part of the “‘frame’ in which peo- 
ple derive a sense of who they are and where 
they are going.” Future work could also develop 
the relationship between the human rights pro- 
visions of peace agreements and the construc- 
tion of human rights cultures. 

In conclusion, Christine Bell has written an 
extremely insightful and original analysis of the 
dynamics between international human rights 
law and peace agreements. While other studies 
have examined the. specific topics Bell identi- 
fies—there have been strong recent studies of 
postagreement mechanisms promoting account- 
ability and truth’—this volume is the ‘first by a . 
single author to map the field of human rights 
provisions in peace agreements. Bell’s original 
contribution is magnified by her attention to 
detail and careful application ofa strong analyti- 
cal framework. Peace Agreements and Human 
Rights will be of great inierest not only to inter- 
national lawyers and human rights specialists, 
but also to academics and practitioners inter- 
ested in peace and conflict issues. 


JULIE MERTUS 
American University, School of International Service 
United States Institute of Peace 
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BRIEFER NOTICE 


Contizental Shelf Limits: The Scientific and Legal 
Interfaze. Edited by Peter J. Cook and Chris M. 
Carlezon. Oxford, New York: Oxford University 
Press, 2000. Pp. xiv, 350. Index. $75. 


Cor:inental Shelf Limits is of considerable value 
and vill make a necessary addition to any inter- 
national law library. It is concerned with the impor- 
tant legal and practical problems involved in the 
determination of the outer limits of the continen- 
tal she-f, and the presentation of claims by virtue 
of the Law of the Sea Convention within the 
requis te ten-year period. 

Thestudy involves over forty contributors, mostly 
scientists, and was sponsored by the Intergovern- 
menta. Oceanographic Commission of UNESCO 
and the International Hydrographic Organization. 

The five chapters in part I present the back- 
grour.d, both legal and scientific. Chapter 3 (by 
Robe-- Smith and George Taft) deals with the 
legal zspects of the continental shelf and de- 
scribes the issues to be addressed. In Chapter 4, 
four geologists examine the characteristics of the 
continental margins and discuss the relevant 
geom=rphological and geological concepts. The 
resou~ces of the continental margin are described 
by Victor Prescott in Chapter 5. These early 
chapters, though introductory in purpose, are of 
consid=rable interest. l 

PartII of the book is devoted to the methodol- 
ogy of measurement and deals with a series of 
important technical subjects: geodetic techniques; 
histoxizal methods of positioning at sea; satellite- 
positizning methods; methods of depth measure- 
ment; the modes of interpreting bathymetry; 
seism: reflection and refraction methods; gravity 
and nczgnetic methods; geological techniques; and 
data szurces. Apart from the specific relevance of 
these topics, they have an interest of their own, 
and tre reader is put in mind of the general 
contr-bution made by the earth sciences to the 
processes of government and public order. i 

PartIll of the collection provides the synthesis 
and isgiven the title “Establishing the Case.” Ron 
Macnab, a marine geophysicist, describes the 
process of initial assessment. In the most useful 
study n the book, Chris Carleton of the UK 
Hydrographic Office examines the practical re- 
alizaticn of the continental shelf limit. 

The syntheses by Macnab and Carleton are 
complemented by three further essays of consid- 
erable nterest. Philip Symonds, Mike Coffin, Taft, 
and H-deo Kagami contribute a study of ridge 
issues—which gives assistance in approaching a 
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highly controversial subject and includes a valu- 
able list of references. This essay is followed by 
an equally interesting description of deep-sea 
fan issues by Taft and Bilal Haq, and a succinct 
piece by Carleton on delimitation issues. 

The book certainly fulfils its main purpose, 
which is to assist coastal states in the task of imple- 
menting Article 76 of the Law of the Sea Conven- 
tion and submitting claims to the Commission on 
the Limits of the Continental Shelf. It provides a 
model in expounding the sometimes complex 
connections between the legal concepts and the 
scientific concepts and multiform data. 

To indicate limitations in the treatment would 
be to an extent invidious, given the specific 
mandate adopted by the team and the extent to 
which that mandate has been executed. Such 
limitations as appear are related to two. issues. 
The first is the absence of examination of the 
process according to which geophysical entities 
make the transition to the status of legal con- 
cepts, and vice versa. A good example is the 
concept of “natural prolongation,” which was a 
judicial invention, now apparently accepted asa 
geophysical concept (though itis probably both 
these things). The second limitation is a certain 
tendency to underestimate the capabilities of 
general international law. 


IAN BROWNLIE 
Blackstone Chambers 
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Meaning to Economic, Social, and Cultural Rights. 
Philadelphia: University of Pennsylvania Press, 
2001. Pp. vi, 211. Index. $45, cloth. 7 

Mor, Tzili, and Lara Stemple. Women of the World: 
Laws and Policies Affecting Their Reproductive 


RECENT BOOKS ON INTERNATIONAL LAW 


287 


Lives. New York: The Center for Reproductive 
Law and Policy, 2001. Pp. 174. 

Varela, Soledad, and Luisa Cabal. Persecuted: 
Politiċal Process and Abortion Legislation in El 
Salvador. NewYork: The Center for Reproduc- 
tive Law and Policy, 2001. Pp. 87. 


International Criminal Law 


‘ICTR (International Criminal Tribunal for 


Rwanda). Basic Documents and Case Law, 
1995-2000. Tanzania: ICTR. CD-ROM. 
Politi, Mauro, and Giuseppe Nesi. The Rome Statute 
of the International Criminal Court: A Challenge to 
Impunity. Aldershot, Burlington, Singapore: 
Ashgate, 2001. Pp. xx, 319. $99.95, cloth. 


Refugees and Migration 


Kyle, David, and Rey Koslowski. Global Human 
Smuggling: Comparative Perspectives. Baltimore, 
London: Johns Hopkins University Press, 2001. 
Pp. vii, 353. Index. $45, cloth; $18.95 paper. 


Environment & Natural Resources 


Luterbacher, Urs, and Detlef F. Sprinz. Interna- 
tional Relations and Global Climate Change. 
Cambridge, London: MIT Press, 2001. Pp. x, 
307, Index. $25, paper. 

Miles, Edward L., Arild Underdal, Steinar 
Andresen, Jørgen Wettestad, Jon Birge 
Skjaerseth, and Elaine M. Carlin. Environmen- 
tal Regime Effectiveness: Confronting Theory with 
Evidence. Cambridge, London: MIT Press, 
2002. Pp. xxii, 491. Index. $28.95. 


Aviation and Space Law 


Kayser, Valerie. Launching Space Objects: Issues of 
Liability and Future Prospects. Dordecht, 
Boston, London: Kluwer Academic Publish- 
ers, 2001. Pp. x, 350. $132, paper. 


International Organizations 


De Burca, Grainne, and Joanne Scott (eds.). The 
EUand the WTO: Legal and Constitutional Issues. 
Oxford and Portland OR: Hart Publishing, 
2001. Pp. 328. Index. £30, cloth. 


European Communities Law 


De Kerchove, Gilles ané Anne Weyembergh. La 
Reconnaissance Mutuetle des Décisions Judiciaires 
Pénales dans UUnion Européene. Brussels: 
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(ece) Energy Law in Europe: National, EU and 
Intenational Law and Institutions. Oxford, New 
YorL, Athens: Oxford University Press, 2001. 
Pp- xvxii, 1039. Index. 


Treaty Law 


Unitec Nations. Treaty Series: Treaties and Interna- 
tiorel Agreements Filed and Recorded with the Sec- 
retarsat of the United Nations, Volume 1557 
(1920). New York: The United Nations, 2001. 

_ Pp. 504. 

Unitec Nations.’ Treaty Series: Treaties and Interna- 
lionel Agreements Filed and Recorded with the 
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(1921). New York: The United Nations, 2001. 
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Barnica, Laurent. Les Actes Juridiques en Droit 
Intemational Privé. Brussels: Bruyant, 2001. Pp. 
392 Index. €72, paper. 
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The F-dtjof Nansen Institute. Yearbook of Interna- - 
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Histzry of U.S. International Labor Standards 
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` Press, 2001: Pp. x, 227. Index. $54.95, cloth; 
$2755, paper. 
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Statecraft. Lanham MD: Rowman and Littlefield 
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Zürich: Manz, 2001. Pp. xi, 444. Index. 

Mbambi, Vincent Kangulumba. Réparation des 
Dommages Causés par les Troubles en Droit. Con- 
golais. Brussels: Editions RDJA, 2001. Pp. viii, 
136. 

Jaksic, Ivan. Andres Bello: Scholarship and Nation- 
Building in Nineteenth-Century Latin America. 
Cambridge, New York: Cambridge University 
Press, 2001. Pp. xxiv, 230. Index. $54.95, cloth. 

Perry, Amanda. Legal Systems as a Determinant of 
FDI: Lessons from Sri Lanka. The Hague, Lon- 
don, Boston: Kluwer Law International, 2001. 
Pp. xxi, 178. Index. $99, cloth. - 

Reilly, Benjamin. Democracy in Divided Societies: 
Electoral Engineering for Conflict Management. 
Cambridge, New York: Cambridge University 
Press, 2001. Pp. xiii, 193. Index. $59.95, cloth; 
$21.95, paper. 

Sarat, Austin, and Stuart Scheingold: Cause 
Lawyering and the State in a Global Era. Oxford, ` 
New York: Oxford University Press, 2001. Pp. 
xi, 405. Index. 

Torres Cazorla, Maria Isabel. La Sucesión de 
Estados y sus Efectos Sobre la Nacionalidad de las 
Personas Fisicas. Malaga: Universidad de 
Malaga, 2001. Pp. 469. 


International Relations and Politics 


Campbell, Kenneth J. Genocide and the Global 
Village. New York: Palgrave, 2001. Pp. 110. 
Indexes. $49.95, cloth; $19.95 paper. 

Palmer, Vernon Valentine. Mixed Jurisdiction 
Worldwide: The Third Legal Family. Cambridge, 
New York, Oakleigh: Cambridge University 
Press, 2001. Pp. xvi, 484. Index. $95. 


Miscellaneous 


Twining, William. Globalisation and Legal Theory. 
Evanston: Northwestern University Press, 
2001. Pp. xiii, 256. $29.95, paper. 
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_ New from Oxford 


International Copyright 


Principles, Law, and Practice 
oul Goldstein 


* International Copyright is a Rosetta stone for decoding 
he bewildering array of international treaties, trade 
rangements, contradual provisions, conflicting national 
aws and other hieroglyphs...Keep the useful [book] handy 
hen the next international copyright infringement case 
arises or when your next licensing agreement gets negoti- 
sted.” —N.Y, Law Journal 

2000 640pp 0-19-512885-0 $85.00 


New in paperback! 


Transitional Justice 
ull Teitel 


“Ruti Teitel’s Transitional Justice offers o fascinating and 
sathbreaking approach to transitional justice scholarship. 
Zssential reading for all scholars as well as activists work- 
ag in the field of transitional justice.” American 
Tournal of Comparative Law 

2002 304pp 0-19-515126-7 $17.95 paper 


Designing Democracy 


Nhat Constitutions Do 
Tass Sunstein 


“Sunstein takes the reader on a nuanced but spirited jour- 
aey across a broad terrain of constitutional issues, from 
ace discrimination to religious rights ond presidential 
anpeachment. Designing Democracy is a welcome change 
tom the many books on constitutional law that sink under 
he weight of hermetic debates about interpretive meth- 
ads...this approach brings a fresh perspective to many of 
che well-worn but still vital issues of American constitution- 
al debate.” —New York Times Book Review 
2001 296pp 0-19-514542-9 $29.95 


Yew-in paperback! 

International Law 

Antonio Cassese 

his introduction to international law in its political and his- 
rical context identifies the ideologica! motivations behind 
agal rules and institutions. It covers such topics as the evo- 
tution of the international community and the principles 
governing laws of economic interaction. 

1001 380pp 0-19-829998-2 $35.00 paperback 


OXFORD 


UNIVERSITY PRESS 


International Law 


and the Use of Force 

Christine Gray 

This book looks at the use of force in international law; it 
examines not only the use of force by states but also the 
role of the UN and regional organizations in the mainte- 
nance of international peace and security. Author Christine 
Gray focuses on state practice in light of doctrinal debates. 
2001 256pp 0-19-876527-4 $29.95 paperback 


Just War or Just Peace? 
Humanitarian Intervention and 

International Law 

Simon Chesterman 

This book asks whether states have the right to intervene 
in foreign civil conflicts for humanitarian reasons. The UN 
Charter prohibits state aggression, but many argue that 


such a right exists as an exception to this rule. Offering a 


thorough analysis of this issue, the book puts NATO's 
action in Kosovo in its proper legal perspective. 
2001 328pp 0-19-924337-9 $70.00 


Peace Agreements and 


Human Rights 
Christine Bell 


This book exomines the place of human rights in peace 
agreements against the backdrop of international legal 
provision. The introductory analysis draws on a review of 
many peace agreements, while the body of the book 
focuses on the peace agreements in four cases: South 
Africa, Israel/Palestine, Northern Ireland, ond Bosnia, 
2000 434pp 0-19-829889-7 $74.00 


To order, call 1-800 451-7556 or shop online at www.oup-usa.org 
Visit Law@OUP by logging onto www.oup-usa.org/law 





The Best in Scholarship from Cambridge 


International Commercial Arbitration 
and African States 


Practice, Participation and Institutional 
Development 


Amazu A. Asouzu 

Dr. Asouzu critically examines the arbitral and 
alternative dispute resolution (ADR) processes in 
the African context, processes that are often seen as 
potential facilitators of commercial activities, socio- 
economic development and prosperity in Africa. 


Cambridge Studies in international and Comparative Law 18 
0-521-64132-2 Hardback $100.00 


Consumer Protection and the 
Criminal Law 
Law and Policy in the United Kingdom 


Peter Cartwright 

To what extent should criminal law be used to 
protect the consumer? Peter Cartwright evaluates 
the role of criminal law sanctions in consumer 
protection from an economic and social perspective. 
In this important new study the author examines the 
rationales for protecting consumers, and considers 
the role that legal techniques play in fulfilling these. 
This study will be of interest to academics, under- 
graduate and post-graduate students as well as lawyers. 
0-521-59080-9 Hardback $65.00 


Conflict of Laws 
Third Edition 
J.G. Collier 


This clear and authoritative introduction to the 
principles of private international law, a complex 
and rapidly changing area, now appears in a revised 
and fully updated form. The growing influence of 
European Union law on U.K. private international 
law is evident in this new edition, which will be a 
valuable text for students and practitioners alike. 


0-521-78260-0 Hardback $100,00 
0-521-78781-5 Paperback $40,00 


International Environmental 
Law Reports ; 
Volume 3: Human Rights and Environment 


Cairo Robb, James Crawford, Daniel Bethelem, 
and Philippe Sands, Editors 


During the past thirty years attempts have been 
made to use human rights to achieve environmental 
objectives, or indeed to contest environmental 
measures. This volume brings together the relevant 
decisions from the United Nations, European and 
Inter-American human rights systems. This is an 
essential reference work for all those interested in 
human rights and environment. 

International Environmental Law Reports 


0-521-65036-4 Hardback 
0-521-65966-3 Paperback 


$250.00 
$110.00 


Authority, Continuity and Change in 
Islamic Law 
Weel B. Hallaq 


In this path-breaking new book, the author shows 
how authority guaranteed both continuity and 
change in Islamic law. Hallaq demonstrates that it 
was the construction of the absolutist authority of 
the school founder, an image which he suggests was 
actually developed later in history, that maintained 
the foundations of school methodology and hermen- 
eutics, The author concludes that the mechanisms 
of change were embedded in the very structure of 
Islamic law, despite its essentially conservative nature. 
0-521-80331-4 Hardback $60.00 


Rebellion and Violence in Islamic Law 
Khaled Abou El Fadl 
Khaled Abou El Fadl's book represents the first 
systematic examination of the idea and treatment 
of political resistance and rebellion in Islamic law. 
Pre-modern jurists produced an extensive and 
sophisticated discourse on the legality of rebellion 
and the treatment due to rebels under Islamic law. 
The book examines the emergence and development 
of these discourses from the eighth to the fifteenth 
centuries, and considers juristic responses to the vari- 
ous terror-inducing strategies employed by rebels— 
including assassination, stealth attacks and rape. 
0-521-79311-4 Hardback $70.00 

o] 





Iran-U.S. Claims Tribunal Reports 
Edward Helgeson, Editor 

Volume 30: 1994 

The Tribunal, concerned principally with 

US nationals’ claims against Iran, is the most 
important international claims tribunal to have 
sat in over half a century. Its jurisprudence will 
contribute significantly to international law. 
This series is the only complete and fully indexed 
report of this unique Tribucal's decisions. 
lran-United States Claims Tribune! Reports 


0-521-80436-1 Hardback $150.00 


Volume 31: 1995 


0-521-80437-X Hardback $150.00 





Volume 32: 1996 


0-521-80438-8 Hardback $150.00 


Volume 33: 1997 


0-521-80439-6 Hardback $150.00 
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Available in bookstores or from 


ae CAMBRIDGE 
TP 





P UNIVERSITY PRESS 


800-872-7423 
us.cambridge.org/law 





United Nations Publications 


REFWORLD CD-ROM 
REFWORLD is a collection of databases representing the most 
comprehensive and reliable refugee information resource available. 
» Also included with the information are United Nations General 
Assembly, Security Council and the Commission on Human 
Rights Resolutions. It provides over 700 laws and regulations 
together with relevant constitutional provisions from over 150 
countries and many other legal instruments, speeches and notes 
from as far back as the 1950s. Hundreds of graphics, diagrams and 
f tables enhance the text in REFWORLD, which also has pop-up 
P footnotes, links between documents ané hundreds of linked images 
y and graphics. REFWORLD is published annually. The 2000 edition 
consists of four CD-ROMs and a training manual. 
System Requirements: Windows 95, 98 or NT 4; 24 MB memory; 10-30 
MB hard disk space; Internet Browser and Adabe Acrobat Reader. 
E.GV.01.0.5 9211010349 2000 $150.00 


Arbitration and Alternative Dispute Resolution: How to Settle International 
Susiness Disputes 

“Vith the acceleration of cross-border trade, business operators are exposed to new partners, 
countries, cultures and trade practices. Business dealings naturally give rise to disputes. This 
Publication sets out the different alternatives to State proceedings that may be used to prevent or 
settle business disputes in an international context. 

E.OLULT.5 9291371726 284pp. $50.00 


Children's Rights Glossary 

This Glossary is published as a companion volume to the International Children's Rights 
“hesaurus. It aims to provide a detailed key to the specialized terminology used in the field of 
children’s rights, and particularly in the Convention on the Rights of the Child(CRC). The 
€lossary concludes with a thematic listing of selected international instruments relevant to 
children’s rights. It is hoped that the Glossary will be useful in promoting a better understanding 
of children's rights terminology among specialists and non-specialists alike. 

E01.XX.8 8885401589 48pp. $20.00 


“yearbook of the International Court of Justice 

“his is an annual record of the work of the Court from 1 August - 31 July each year. It discusses 
cases before the Court pertaining to subjects such as territorial rights, law of the sea and treaty 
Hiterpretation. A wide range of topics has been covered in the years and each issue contains a 
chapter describing the publications issued by the Court during that year. 

EICW/752 9211700760 1998/99 No.53 380pp. $35.00 


V United Nations Publications 
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New York, N.Y. 10017. 
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Important Book and Journal Titles 


From Kluwer Law International! 





World Court Decisions at the 
Turn of the Millennium 
by Peter H.F. Bekker 


This book provides a full overview of the judicial 
activity of the International Court of Justice {IC}} 
during the five-year period 1997 - 2001, following the 
format of a previous volume describing the decisions 
trom 1987 — 1996. Each chapter opens with a 
summary of the judicial activity of the IC] during a 
given year, using the General List of IC] cases, 
pleadings filed, Orders, Judgements and Advisory 
Opinions issued and hearings held at the Peace Palace 
to describe the statistics on the docket of the ICJ. 

The sections in each chapter describe the facts, the 
arguments of the parties and the decision of the ICJ, 
together with the commentary of the author, a former 
IC] staff lawyer. Additional information on the work 
of the ICJ during the period covered is offered in an 
introductory chapter and the annexes found at the end 
of this book, including the composition of the IC] 
(Judges and Judges ad hoc), the regional distribution 
of States parties to cases and a list of the most 
important IC] literature. The book includes a limited 
number of reprints from the American Journal of 
International Law, together with much new material, 
including the author's perceptive and comprehensive 
introduction. 

Martinus Nijhoff Publishers, ISBN 90-411-1648-6, 416 
pages, August 2001, USD $124.00 


The Hague Peace Conferences 
of 1899 and 1907 in 
International Arbitration 
Reports and Documents 
compiled and edited by Shabtai Rosenne 


a This volume is presented to the 
re English-speaking world in 

commemoration of the centenary 

of the establishment of the 

# Permanent Court of Arbitration 

| (PCA) at the First Hague Peace 

§ Conference of 1899 and its 

§ continuation at the Second 

§ Hague Peace Conference of 

1907. The International Bureau 

of the Permanent Court of Arbitration marks the 

centenary of the First Conference by making available 

in English the reports of the competent Commissions 

of each Conference dealing with the peaceful 

settlement of international disputes and the Permanent 





Court of Arbitration, together with the proposal of the 
Second Conference for a permanent court of arbitral 
justice. These reports contain a full account of the 
considerations that prevailed in the negotiation of 
every provision of each Convention and serve also as 
authoritative commentaries on each Convention. This 
important book will facilitate access to the drafting 
history of the 1899 and 1907 Hague Peace 
Conventions and as such will be of interest to 
practitioners, historians and scholars of international 
law. 


Court of Arbitration; distributed by Kluwer Law 
international, ISBN 90-6704-134-3, 488 pages, November 


i 
H 
{ 
TM.C. Asser Press, Co-publication with The Permanent | 
2001, USD $115.00 
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Pachia Pluralism Vis-à-vis 
reaty Law 

STATE PRACTICE AND ATTITUDES 

by Sandra L. Bunn-Livingstone 


The way in which ‘legal’ culture has been defined in 

the past has limited comparative processes to law 

itself. The author proposes a new term, ‘juriculture’, 
defined as ‘the axiological and behavioural formula 
which pertains to the law.’ This is a comparative tool 
which focuses on ontolog:cal and epistemological 

bases of law and concomitant legal theories which are 
distilled from these philosophical bases, in addition to 
primary and secondary rules, and written laws. An 
empirical analysis of cases in the Iran-U.S. Claims ° 4 
Tribunal and six human nghts treaties demonstrates ™% 
that beyond weak juricultural pluralism, which the 
international legal system provides for, there is also a 
strong juricultural pluralism which is not envisaged by 
the system. This highlights the tension between 
universality and diversity in both primary and i 
secondary rules, and international law itself. i 
‘It is very much to Dr. Bunn-Livingstone's credit that 
she bas both seen this crucial problem of modern 
international treaty law and has set about studying it 
and dissecting its implications for practice, and the 

ways in which a degree of legal pluralism in both its 
weak and strong forms are present in the current 
international legal system. It is not a task which many 
international lawyers have shown much appetite to 
tackle. But that renders this contribution to our 
knowledge the more important.’ 

From the Foreword by Sir Robert Y. Jennings, QC 
Martinus Nijhoff Publishers, 

Hardbound ISBN $0-411-1779-2, 

Paperback ISBN 90-411-1801-2, 364 pages, February 2002 å 
USD $92.00/$33.00 






International Politics 
A Journal of Transnational 
Issues and Global Problems 


Editor: Daniel N. Nelson; 
Managing Editor:: Laura J. Neack 


International Politics is a journal 
of transnational issues and global 
problems. It publishes original 
scholarly research, substantive 
policy essays, and thematic book 
reviews on contemporary 
political questions that transcend 
geographic or ideological limits ~ 
regional integration, systemic 
transformations, human rights, 
alliances and collective security, 
migration and refugees, environmert, arms 
proliferation and control, etc. 

International Politics subscribes to no political or 
methodological identity, and welcomes any contrib- 
lutions designed to communicate findings and enhance 
the dialogue on the issues with which it is concerned. 


ISSN 1384-5748, Volume 39 (4 issues}, 2002 


Subscription rate: USD $267.00, Individuals may 
subscribe at the reduced rate of: USD $96.00* 








Helsinki Monitor _ 
Quarterly on Security and 
Ono 
Cooperations in Europe 
Editor-in-Chief: Arie Bloed 

Executive Editor: Monica van de Ven 
AIMS & SCOPE 


Four times a year, Helsinki 
Monitor reports on developments 
in and related to the 
Organisation for Security and 
Cooperation in Europe (OSCE). 
Tt covers new and ongoing 
measures taken in the context of 
the Helsinki process, including 
ae preventive diplomacy, arms 
control, human rights, confidence-building, security, 
democracy building, election monitoring, economic 
security, and environmental matters. With its thorough 
analysis and background information, Helsinki 
Monitor has become a primary source of reference on 
the OSCE process. In addition to a complete overview 
of the most important recent developments and a 
regular chronicle of OSCE activities, the Monitor 
presents the following: articles on the work and field 
of operation of the OSCE and on relevant topical 
issues; a selection of recent OSCE cocuments; short 
reviews of current books and reports; and in-depth 
reviews of books and other publications by guest 
authors. ‘Theme’ issues appear from. time to time; the 
imost recent of these (in 2000) considered ‘Russia and 
‘Human Rights’, Other topics that were covered in 
recent issues included the OSCE in Central Asia, the 
protection of minorities in Kosovo, and 
democratisation in Bosnia and Herzegovina. As of 
fren the Monitor will be published by Kluwer Law 





ah otra: 





ternational, in cooperation with the Netherlands 








Helsinki Committee (NHC) and the International 
Helsinki Federation for Human Rights IHF}, which 
continue to be responsible for its contents. Helsinki 
Monitor continues, as always since its inception in 
1990, to be of particular value to international 
governmental and non-governmental organisations, 
policy makers, politicians, researchers, journalists, 
libraries, human rights organisations and others 
interested in national and international security. 


ISSN 0925-0972, Volume 13 {4 issues), 2092 
Subscription rate: USD $100.00, Individuals may 
subscribe at the reduced rate of: USD $50.00* 


The Law and Practice of 
International Courts and 
Tribunals 


Editor-in-Chief: Eduardo Valencia-Ospina, Managing 
Editor: Loretta Malintoppi 


This journal aims to provide the 
reader with articles and infor- 
mation on the law and practice 
of international courts and 
tribunals with particular emphasis 
on procedural questions. Each 
issue will give you the latest 
developments with respect to the 
preparation, adoption, suspen- 
sion, amendment and revision of 
Rules of Procedure as well as 
statutory and internal cules and other related matters. 
The Law and Practice of International Courts and 
Tribunals will also provide you with the latest practice 
with respect to the interpretation and application of 
tules of procedure and constitutional documents, 
which can be found in judgments, advisory opinions, 
written and oral pleadings as well as legal literature. 
Procedural matters covered in the journal will include: 
the bench, representation of the parties. institution of 
contentious proceedings, written proceedings and 
related matters, oral proceedings, proceedings in 
chambers, absence of appearance, provisional measures 
of protection, preliminary objections, counterclaims, 
intervention by third States, discontinuance of 
proceedings, the decision, interpretation and revision 
of judgments, advisory proceedings, evidence, 
witnesses, experts, the extra-judicial function. 


ISSN 1569-1853, Volume 1 (3 issues), 2002 
Subscription rate: USD $124.00* 


The law & Practice 
uf Internal atal Courts 





*Subscription Rate refers to either the Paper version or the 
Online version. To receive the Combined Paper & Online 
Version please add 20%. The private rate, if applicable, is 

available for the paper version only. 
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233 Spring Street, 7th Floor 
New York NY 10013 
Tel: 212-620-8407 Fax:212-647-1898 
E-mail: kfi-nyc@wkap.cam 
-Kluwerlaw.com 


Online Resource 
for International] 
Arbitration 

* and 


Mew Z / l o Your Complete 









Disput 
K Online d Resolution 


ArbitrationLaw Online™ is your complete up-to-the-minute 
resource for information and commentary on all facets of international 
commercial arbitration and dispute resolution. 


e It is updated with new and revised material on a daily basis. 
° The database currently provides over 30,000 “pages” of fully searchable 
arbitration and dispute resolution materials from over 30 publications. 
e Unlimited free sample searches. * 30 day money back guarantee. 


Please visit our website: 
ArbitrationLaw.com/online 
for full information and further alls 
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Juris Publishing, Inc. 71 New Street, Huntington, NY 11743 USA 





Telephone: 1-631-351-5430 Fax: 1-631-351-5712 Email: info@jurispub.com 












MELLAND SCHILL STUDIES 2 


il C IN INTERNATIONAL LAW | 


THe CONTEMPORARY Law oF ARMED GonNrfLict "2 EDITION 


US $90. 400 Pages. 1 Hardcover Volume. Available in Softcover $52. Table of 

| Cases. Table of Treaties. Index. ISBN 1-929446-03-9 
Author: Professor Leslie Green is well known to fellow specialists in the field, and to 
international lawyers generally, through his numerous publications. 


About the Book: The present work is the culmination of many years of study, writing and 
practical experience of this body of law. It is recognized as a classic and authoritative work. 
Professor Green has based his text on the Manual of Armed Conflict Law that he 
prepared for the Canadian Department of National Defence. f 

This comprehensive work should prove invaluable to national defence departments 
around the world, as well as to serving officers and practising lawyers who have to deal 
with any aspect of the legality of war, war crimes, civilians, and United Nations operations. 
It should also be useful for international law teachers and their students. 








THE RicHTs AND Duties oF NEUTRALS 

US $90. 250 Pages. 1 Hardcover Volume. Table of Cases. Index. ISBN 1-929446-06-3 
Author: Stephen C. Neff is Senior Lecturer in Public International Law at the University of 
Edinburgh. 

About the Book: The Rights and Duties of Neutrals is the first English-language book to 
survey the history of the law of neutrality from its medieval roots to the present day. This 
book traces the evolution of state practice, together with the debates over the relevant 
doctrinal issues and the various attempts to reform and. codify the law of neutrality. 














\, “Neutrals is a isa welcome addition. to the literature ona atopic which has been under estimated in importance, | 
and thus rather neglected. This volume is the first English-language survey of the history of the law of 

| neutrality, beginning with its medieval roots. It nicely organizes and presents the critical mass regarding the 
| rights of neutrals vis-à-vis belligerents, and the devices employed to restrict neutrals from trading with the | 
enemies of various belligerents. This work also analyzes attempts to both reform and to codify theLawof | 
| Neutrality. This work is highly recommended for inclusion in any public or private collection focusing onthe . | | 
| use of force or generally dealing with International Law. It makes a complex subject readable. Itis also chock į 
| full of both historical and contemporary references for further research.” 
| | American Society ¢ of International LawNewsletter | 
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THE BOUNDARIES OF INTERNATIONAL Law: A FEMINIST ANALYSIS 
US $90. 400 Pages, 1 Hardcover Volume. Available in Softcover $52. Table of Cases. 
Table of Treaties. Index. ISBN 1-929446-07-1 

Authors: Hilary Charlesworth, Director, Centre for International and Public Law, Australian 
National University. Christine Chinkin, Professor of International Law, London School of 
Economics and Political Science. 











i “The Boundaries of International Law, a long-overdue synthesis of: a vast amount of: scholarship, remains =] 
| necessary-for both practical and academic reasons. ... The Boundaries of International Law is a formidable 
i demonstration of our field's inequities with respect to half of the world} 5 SPOe 

| -American Journal of International Law | 
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For further information on these and other titles in the Melland Schill Series please 
visit our website at: www.jurispub.com 
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HANDBOOK ON WTO TRADE REMEDY DISPUTES: 
The First Six Years (1995 - 2000) 


Terence P. Stewart and Amy S. Dwyer 





This unique HANDBOOK studies the important area of WTO trade remedy disputes. Since 
the WTO Agreement entered into force in 1995, over a third of all requests for consultations 
filed with the WTO have concerned a trade remedy dispute. The book summarizes over 40 
decisions issued by WTO panels and the Appellate Body in trade remedy disputes during the 
first six years of the WTO Agreement. 


2001. ISBN 1-57105-195-3.  Hardcover/575 pages. Price: $130.00. 


PRIVATIZING PEACE: From Conflict to Security 
Allan Gerson and Nat J. Colletta 





Poverty and war continue to scar the planet in ways that frustrate the efforts of the international 
<xommunity to curtail them. It is clear that innovation and a commitment to utilize all resources 
need be a central hallmark of the strategy not only to win the war but also to win the peace. To 
ensure responsible coordination and implementation of peacebuilding measures, the authors 
propose a new institutional structure: a Peace Transitions Council whose members—drawn from 
the UN, the World Bank, national governments, NGOs, civil society, and the private sector—would 
bring special relevant expertise to the development and management of peacebuilding programs. 


2002. ISBN 1-57105-147-3. | Hardcoverl219 pages. Price: $75.00. 


HUMAN RIGHTS PROTECTION FOR REFUGEES, ASYLUM-SEEKERS, 
AND INTERNALLY DISPLACED PERSONS: 
A Guide to International Mechanisms and Procedures 


Edited by Joan E Fitzpatrick 





This volume provides a detailed and concrete analysis of how human rights complaints mechanisms 
xan be accessed by refugees, asylum-seekers, and internally displaced persons. The Guide offers a 
thorough explanation of the UN human rights treaty bodies, with a focus upon the four commit- 
Tees authorized to receive communications from individuals. Detailed information is provided con- 
xerning procedural requirements, while the treaties are analyzed for their relevance to the forcibly 
displaced. United Nations mechanisms are also examined, with an emphasis on the thematic and 
<ountry special procedures of the Commission on Human Rights. 


2002. ISBN 1-57105-061-2. _Hardcover/693 pages. Price: $125.00. 


SOURCES OF STATE PRACTICE IN INTERNATIONAL LAW 
Edited by Ralph Gaebler and Maria Smolka-Day 


This work is the true heir to Myers’ classic Manual of Collections of Treaties. It carries the thorough- 
ness of Myers into the UN era and on to today’s new world order. The volume is organized by 
sountry, with a lengthy additional chapter covering multi-jurisdictional sources. Each chapter 
describes relevant web sites as well as traditional bibliographic materials. 


2002. ISBN 1-57105-244-3. Looseleaf. Price: $155.00. 
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Find Out About Federal International Law Publications 


Whatever Your Area of Expertise, The Superintendent of Documents 
is A Vital Source of Official Government Information . 


United States | Immigration and ~| United States 
Za | Court of “|| Nationality Act Export 
== | International Contains laws of Administration 
Trade Reports interest to lawyers Regulations 
Includes slip specializing in Covers crucial legal 





opinions of the immigration and issues, procedures, 
Court, abstracted classification 2 4 naturalization issues, and practices related to export 
decisions and abstracted or Title J through IV of the and import.This subscription 





valuation decisions, rules of Immigration and Nationality service will keep you abreast of 
the U.S.Court of International Act, Title 18 of the U.S.Code, official regulations and policies 
Trade,and an index of decisions excerpts from recent Acts governing export licensing of 
` published during the year on various subjects (from commodities and technical data. 

covered. immigration to Free Trade List ID EARO2.$125 
S/N 028-003-00070-6.$65 Agreements),a brief history of i 

the INS,and miscellaneous lists 

and tables. 


S/N 052-070-07013-7.$33.50 


For these and similar publications, order online at: 
bookstore.gpo.gov 








ASIL MEMBERSHIP 
YOUR RESOURCE FOR THE VERY LATEST IN INTERNATIONAL LAW 


Founded in 1906 by then-Secretary of State Elihu Root, The American 
Society of International Law is a membership society dedicated to sharing 
and fostering knowledge in international law through its outreach, 
education, and publishing activities. Join the ASIL and receive: 


The ASIL Membership Directory, completely updated for 2002. 


4 issues of the American Journal of International Law, the premier 
publication in the field. 


6 issues of the AS/L Newsletter. 


A 44% savings on International Legal Materials, the leading compen- 
dium of source materials in international law (35% for international 
orders). 


Substantial discounts on ASIL books, occasional papers, multimedia 
resources, and other publications. 


To learn more about the ASIL and to register for membership, please 
visit the ASIL Web site at www.asil.org. 


2223 Massachusetts Avenue, NW, Washington, DC 20008-2864 
(p) 202-939-6000, (f) 202-797-7133, www.asil.org 
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PROBLEM SOLVED. 








Subscribe to International Legal Materials, 
and solve a few modern problems: 


> Web sites come and go, taking the 
usefulness of your citations with them. 


> Most libraries are not repositories of 
U.N. Treaties and arbitral decisions. 


> You cannot write notes in the margins on 
your computer screen. 


> Information is not at your fingertips 
when Internet searches yield 2,349 
results. 





Visit the ASIL Web site at <www.asil.org>, 
sign up for ZLM in 2002, and relax. 


... problem solved. 


Tse American Society of International Law, 2223 Massachusetts Avenue, NW, 
Washington, DC 20008, 202-939-6000 (p), 202-797-7133 (f), www.asil.org (u) | 
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ASIL 


MEUG International Law 





ONE OF THE YEAR’S BEST 
RECORDS 


The Proceedings is the record of the most 
important gathering in international law—the - 
ASIL Annual Meeting. Order and receive: 


e Insights on current issues and debates in 
international law. 





e The latest research and commentary by 
leading academics and practitioners from 
around the world. 


e A handy “who’s who” of people working in 
your field. 


e An archival record of the continuing 
growth of international law. 


Subscribe today! Visit the ASIL’s Web site at 
<www.asil.org> to learn more about and sign up to 
receive the Proceedings. 


The American Society of International Law, 2223 Massachusetts Avenue, NW, 
Washington, DC 20008, 202-939-6000 (p), 202-797-7133 (f), www.asil.org (u) 








Mieuiciectmeiaoeany international Law 





THE AMERICAN JOURNAL OF 


INTERNATIONAL LAW 
(1907-Present) 


ONLINE 


The foremost international law scholars and practitioners of the last 
century are just a click away. Through a special arrangement with 
EISTOR—an internet-accessible database consisting of the top journals in 
such fields as history and political science—96 years of the American 
Journal of International Law are now available online to members of The 
American Society of International Law. 





ASIL MEMBERS SIGN UP FOR ACCESS THROUGH DECEMBER 31, 2002 FOR 
ONLY $35! 


Member ID Number: 
Name: 
Address: 











Country: 
Prone: Fax: 
E-mail: 











Fayment: [© Check payable to ASIL (must be drawn in US funds on a US bank) 
O Visa O MasterCard O American Express 


Mame: 
Number: Expiration: 
S-gnature: 





Fx credit card te: (202) 797-7133 Mail check to: ASIL, P.O. Box 0164, Washington, DC 20055-0164 USA 
Call: (202) 939-6000 











Ashgate is pleased to present... 


The Library of Essays 
in International Law... 


...orings together the most significant published journal articles in international law. 
Each volume contains an informative introduction that provides an overview of the 
subject matter and justification of why the articles were collected. 





Co.tective Security Law 
Edited by Nigel D. White, 
University of Nottingham, UK 
2008/c. 580 pages/0 7546 2235 5 


Humanitarian Law 
Edited by Judith Gardam, 


University of Adelaide, Australia 
1999/590 pages/1 84014 4009 


INTERNATIONAL CRIMES 


Edited by Nikos Passas, Temple University 
2003/c. 500 pages/O 7546 2240 1 


INTERNATIONAL DISPUTE SETTLEMENT . 


Edited by Mary Ellen O'Connell, Ohio State University 
2002/c. 500 pages/O 7546 2236 3 


INTERNATIONAL Economic REGULATION 


Edited by Jane Kelsey, The University 
of Auckland, New Zealand 
2002/c. 510 pages/0 7546 2225 8 


INTERNATIONAL ENVIRONMENTAL Law 


Edited by Paula M. Pevato, . 
Barrister and Solicitor, Canada 
2002/c. 500 pages/0 7546 2239 8 


INTERNATIONAL Human RiGHTs Law 


Edited by Michael Addo, University of Exeter, UK 
2003/c. 500 pages/O 7546 2158 8 


INTERNATIONAL Law AND INDIGENOUS 


PEOPLES 
Edited by S. James Anaya, University of Arizona 
2003/c. 530 pages/O 7546 2162 6 
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JURISDICTION IN INTERNATIONAL Law 


Edited by Michael Reisman, Yale Law School 
1999/660 pages/1 84014 093 3 


Law oF THE SEA 


Edited by Hugo Caminos, 
University of Miami School of Law 
2001/598 pages/1 84014 090 9 


THe Nature OF INTERNATIONAL Law 


Edited by Gerry Simpson, The London School 
of Economics and Political Science, UK 
2001/678 pages/O0 7546 2065 4 


SetF-DETERMINATION IN 


"INTERNATIONAL Law 


Edited by Robert McCorquodale, 
University of Nottingham, UK 
2000/642 pages/1 84014 099 2 


Sources OF INTERNATIONAL Law 
Edited by Martti Koskenniemi, 

University of Helsinki, Finland 

2000/600 pages/1 84014 097 6 


State RESPONSIBILITY 


IN INTERNATIONAL ‘Law 


Edited by René Provost, McGill University 
2002/c. 530 pages/O 7546 2056 5 


TITLE TO TERRITORY 


Malcolm Shaw, University of Leicester, UK 
2002/c. 500 pages/1 84014 463 7 








For more information on these titles and other titles in international law, plan to visit the Ashgate table 
at the American Society for International Law Annual Meeting in Washington, DC, March 13th through 
the 16th, 2002. While you are there, take some time to speak to John Irwin, Ashgate’s consultant 

publisher in law about other upcoming projects. 










Tel: 802-276-3162 
Toll Free: 800-535-9544 
Fax: 802-276-3837 
E-mail: orders@ashgate.com l 


2252 Ridge Road 
Brookfield, Vermont 
05036-9704 

USA 


Ashgate 


www.ashgate.com 














More and more law libraries are realizing 
the advantages; isn’t it time yours did? 


Hein-On-Line 


The earliest legal periodical collections now 
available online for the first time; 

Nearly 100,000 full-length law review articles 
digitized and fully-searchable (225,000 articles by 
December 2001); 

Multiple-user, simultaneous access provides 
greater accessibility;’ 

Customized searching features; 

New phases to include Case Law, Legal 

Classics, and International Law Collections; 

A solution to shrinking shelf space, preservation 
issues, and high-cost maintenance of hardcopy; 
Affordable annual subscription; no “budget: 
breaking” upfront costs; 

Backed by a publisher with 80 years of service to 
the law library community. 


Log on for a free trial at 
http://heinonline.org 


OFLU 


The Modern Link to Legal History 


William S. Hein & Co., Inc 


Primus Inter Pares 
1285 Main Street 
Buffalo, New York 14209-1987 
Phone: 1-800-828°7571 è (716) 882-2600 e Fax: (716) 883-8100 
Email: mail@wshein.cam s Web Site: http://heinoniline.org 





